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Determinations 


SPR  86/427 


ISSUE: 


HELD: 


RATIONALE: 


Whether  public  officials  are  entitled  to  a  waiver  of 
fees  for  copies  of  public  records. 

The  Public  Records  Access  Regulations,   950  C.M.R. 
32.00  et  seg . ,  do  not  require  that  fees  be  waived  for 
public  officials.     However,   the  regulations  do 
encourage  the  waiving  of  fees  where  disclosure  would 
benefit  the  public  interest. 

The  application  of  the  provisions  of  the  Public 
Records  Law  and  its  access  regulations  is  not 
dependent  upon  the  purposes  for  which  information  is 
requested,  or  upon  the  requester's  need  or  status, 
official  or  otherwise.     Torres  v.  Attorney  General, 
391  Mass.   1,   10   (1984);     Bougas  v.  Chief  of  Police  of 
Lexington ,   371  Mass.   59,   64   (1976).     Therefore,  the 
fact  that  it  is  a  public  official  who  makes  a  request 
for  public  information  is  not  relevant  in  determining 
the  applicability  of  any  provisions  of  the  Public 
Records  Law  or  its  access  regulations. 

The  regulations'   fee  waiver  provision,   950  C.M.R. 
32.07(5),  clearly  indicates  that  the  waiver  of  fees 
for  copies  of  public  records  is  not  mandatory.  The 
decision  to  waive  fees  resides  within  the  discretion 
of  the  record  custodian.     The  only  criterion  which  a 
custodian  is  required  to  consider  is  whether  the 
disclosure  of  the  requested  materials  is  "in  the 
public  interest." 


SPR  86/365 


ISSUE: 
HELD: 

RATIONALE: 


Whether  a  custodian  or  keeper  of  public  records  is 
obligated  to  create  a  record  in  response  to  a  public 
records  request. 

Custodians  are  not  obliged  to  create  records. 

The  definition  of  public  records  in  G.   L.   c.4,  s.7(26) 
includes  all  documents  and  information  made  or 
received'   by  state,  county,  and  municipal  offices. 
The  Public  Records  Law  does  not  contain  any  express 
requirement  that  custodians  generate  a  record  which 
does  not  exist.     Furthermore,   they  are  not  required  to 
assemble  or  compile  in  one  document  all  information  in 
their  possession  which  qualifies  as  a  public  record. 
The  obligation  of  the  custodian  is  only  to  provide 
access  to  existing  public  records  which  are  in  his  or 
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her  custody.     See  Nolan  v.  Rumsfeld^  535  F.   2d  890, 
891,    (5th  Cir .   1976  )  ;     Westinghouse  Broadcasting  Co. 
Inc.   V.   Sergeant-At-Arms  of  the  General  Court,   37  5 


Mass.  179,  183-184  (1979);  1976/77  Op.  Atty.  Gen.  No. 
32   (May  28,   1977) . 


SPR  86/403 


ISSUE:  VJhether  a  memorandum  prepared  by  a  chief  of  police  for 

a  board  of  selectmen  which  concerns  an  arrest  made  by 
the  chief's  department  is  exempt  from  disclosure  by 
exemptions   (a)  and  (d). 

HELD:  Exemptions  (a)  and  (d)  only  provide  a  basis  for 

withholding  selected  portions  of  the  memorandum. 

RATIONALE:        The  memorandum  contains  information  relating  to  the 

arrest  of  an  identifiable  individual.     Access  to  such 
information  is  restricted  by  the  Criminal  Offender 
Record  Information  Act  (CORI),G.  L.  c.6,  ss.l67  et 
seg .     Therefore,  exemption  (a)  merits  consideration. 
The  information  contained  in  several  of  the 
memorandum's  paragraphs,  such  as  a  discussion  of  the 
arrest  and  the  judicial  disposition  of  criminal 
charges,  constitutes  CORI .     The  Legislature  clearly 
intends  to  restrict  the  dissemination  of  CORI  to  those 
individuals  and  groups  specifically  listed  in  the 
statute.     Therefore,  exemption  (a)  provides  a  basis 
for  withholding  from  disclosure  the  aforementioned 
memorandum  paragraphs. 

Other  paragraphs  contain  evaluations,  judgments, 
conclusions  and  recommendations  which  were  provided  to 
the  board  for  use  in  the  development  of  police 
policy.     Therefore,  exemption  (d)  also  merits 
consideration.     Disclosure  of  these  paragraphs  would 
reveal  the  kind  of  candid  opinions  the  exemption  is 
designed  to  protect.     Thus,  exemption  (d)  applies  to 
these  paragraphs  until  an  official  policy  is  adopted. 

The  remainder  of  the  memorandum  consists  of  a  factual 
recitation  for  which  no  exemption  may  be  appropriately 
applied.  Therefore,   it  is  subject  to  the  mandatory 
disclosure  provision  of  the  Public  Records  Law. 
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SPR  86/241,  242 


The  public  records  status  of  memoranda  relating  to  an 
alleged  incident  of  official  misconduct  which  occurred 
at  Westfield  State  College  were  evaluated  under 
exemptions   (c)  and  (f). 

All  documents  relating  to  the  alleged  incident  are 
public  records  subject  to  mandatory  disclosure. 
Pursuant  to  exemption  (f),  any  details  which  if 
disclosed  could  result  in  a  grave  risk  of  directly  or 
indirectly  identifying  the  complainant  or  informant 
may  be  deleted. 

RATIONALE:         Exemption  (c)   requires  a  balancing  of  the  competing 
interests  of  the  public's  right  to  know  against  the 
privacy  interests  of  those  involved  which  may  be 
harmed  by  disclosure.     The  complaint  involves  serious 
allegations  of  official  misconduct.     Identification  of 
the  subject  of  the  complaint  results  in  an  invasion  of 
his  privacy  to  the  extent  that  his  reputation  and 
future  employment  opportunities  can  be  damaged.  The 
subject,  however,  has  a  diminished  expectation  of 
privacy  in  this  matter  since  it  relates  to  his  public 
employment.     Furthermore,  the  prior  publication  of 
substantially  the  same  information  elsewhere  naturally 
weakens  a  claim  for  the  subsequent  application  of  the 
privacy  exemption. 

The  nature  of  the  charges  contained  in  the  allegations 
has  been  widely  discussed  and  publicized  as  relating 
to  a  specifically  named  public  official. 
Consequently,  any  damage  to  the  official's  personal 
and  professional  reputation  is  likely  to  have  already 
occurred.     Therefore,  since  there  is  an  exceptional 
public  interest  in  a  widely  publicized  matter 
involving  allegations  of  official  misconduct, 
disclosure  of  the  identity  of  the  subject  of  the 
complaint  in  this  context  will  not  result  in  an 
unwarranted  invasion  of  privacy. 

A  policy  requiring  the  disclosure  of  the  identities  of 
complainants,  witnesses  or  informants  as  public 
records  could  deter  others  from  reporting  crimes  to 
law  enforcement  or  other  investigative  officials. 
Therefore,  exemption  (f)  may  be  used  as  a  basis  for 
withholding  any  details  which  if  disclosed  would 
create  a  grave  risk  of  directly  or  indirectly 
identifying  a  complainant,  witness  or  informant. 
Accordingly,  exemption  (f)  may  be  used  to  withhold  the 
identities  of  the  complainant  and  informant. 


ISSUE: 


HELD: 
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The  terms  and  conditions  of  the  settlement  agreement 
are  purely  factual  in  nature  and,  once  all  details 
v/hich  could  identify  the  complainant  and  informant  are 
deleted,   the  only  privacy  interest  at  stake  is  that  of 
the  subject  of  the  complaint.     As  previously 
discussed,   the  disclosure  of  the  identity  of  the 
subject  does  not  result  in  an  unwarranted  invasion  of 
privacy.     Furthermore,  all  agreements  entered  into  by 
the  government  are  public  records.     Accordingly,  the 
terms  and  conditions  of  the  settlement  agreement  are 
public  record  subject  to  mandatory  disclosure. 


SPR  86/269 


ISSUE; 


HELD: 


Whether  confidential  commercial  material  submitted  to 
a  Massachusetts  governmental  entity  voluntarily  and 
without  compensation  or  other  benefit  is  subject  to 
mandatory  disclosure. 

The  material  may  be  withheld  from  disclosure  by  virtue 
of  exemption  ( g ) . 


RATIONALE: 


In  order  for  the  commercial  information  to  be 
protected  from  mandatory  disclosure,   it  must  meet  the 
criteria  of  exemption  (g).     It  must  consist  of  trade 
secrets  or  commercial  or  financial  information  which 
is  voluntarily  provided  to  an  agency  for  use  in 
developing  government  policy  upon  a  promise  of 
confidentiality.     The  information  must  not  be 
submitted  as  required  by  law  and  not  as  a  condition  of 
receiving  a  government  contract  or  other  benefit.  As 
the  subject  material  meets  all  of  these  criteria,  it 
is  afforded  protection  from  mandatory  disclosure. 


SPR  86/280 


ISSUE: 


Whether  financial  and  commercial  information  held  by 
the  Massachusetts  Industrial  Finance  Agency  (MIFA)  is 
subject  to  mandatory  disclosure  under  the  Public 
Records  Law. 


HELD: 


Exemption  (a)  provides  a  basis  for  withholding  certain 
information. 


RATIONALE: 


The  public  records  status  of  such  financial  and 
commercial  information  is  addressed  by  G.   L.   C.23A,  s 
31(1).     The  statute  provides  that  materials  or  data 
submitted  to  MIFA  which  consist  of  trade  secrets  or 
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commercial  or  financial  information  are  not  deemed  to 
be  public  records  of  the  agency  and  are  not  subject  to 
mandatory  disclosure.     The  prohibition  against 
disclosure  set  forth  in  G.   L.   C.23A,  s.   31   (1)  clearly 
applies  to  the  requested  records.  Therefore, 
exemption  (a)  provides  a  basis  for  withholding  the 
information  from  mandatory  disclosure. 


SPR  86/392 


ISSUE; 


HELD: 


An  advisory  opinion  was  sought  on  the  public  record 
status  of  the  identities  of  homeowners  who 
participated  in  a  radon  gas  study. 

The  names  of  the  homeowners  and  locations  of  the 
dwellings  included  in  the  study  are  public  records 
subject  to  the  mandatory  disclosure  provisions  of  the 
Public  Records  Law. 


RATIONALE: 


Exemption  (c)   requires  that  the  public's  right  to  know 
be  balanced  against  the  privacy  interests  of  those  who 
participated  in  the  study.     The  public's  right  to  know 
prevails  unless  disclosure  publicizes  "intimate 
details  of  a  highly  personal  nature."  Attorney 
General  v .  Assistant  Commissioner  of  the  Real  Property 
Department  of  Boston,   380  Mass.   623,   625  (1980). 
Disclosure  of  the  fact  that  a  particular  level  of 
radon  gas  is  present  in  a  home  does  not  reveal  an 
"intimate  detail  of  highly  personal  nature"  about  the 
homeowner.     While  a  prior  assurance  of  confidentiality 
is  relevant  in  determining  whether  disclosure  results 
in  an  unwarranted  invasion  of  privacy,   it  cannot  be 
used  to  frustrate  or  override  the  purposes  of  freedom 
of  information  acts.     Washington  Post  Company  v. 
Department  of  Health  and  Human  Services,   690  F.  2d 
252,   263   (D.C.  Cir.   1982).     Nor  can  the  claim  of 
difficulty  of  inducing  participation  in  the  study  be 
used  as  a  basis  for  withholding  public  information. 
Robles  V.   EPA,   484  F.   2d  843,   347   (4th  Cir.  1973). 
The  great  public  interest  in  the  findings  of  health 
inspectors  outweighs  the  limited  privacy  interest 
which  may  be  harmed  by  disclosure.     Accordingly,  the 
information  is  public. 


SPR  86/398 


ISSUE: 


Whether  an  escaped  inmate's  name,  age,  last  known 
address,  reason  for  incarceration  and  name  of  the 


5 


prison  program  from  which  he  escaped  is  exempt  from 
disclosure  by  exemption  (a). 

Exemption  (a)  provides  a  basis  for  withholding  from 
disclosure  the  incarceration  history  of  an  escaped 
inmate . 

Access  to  information  relating  to  an  identifiable 
criminal  offender  is  governed  by  the  Criminal  Offender 
Record  Information  Act   (CORI),  G.  L.  c.6.   ss.l67  et 
seq .     The  Legislature  clearly  intends  to  restrict  the 
dissemination  of  such  information  to  those  individuals 
and  groups  specifically  listed  in  the  statute. 
Therefore,  exemption  (a)  provides  a  basis  for 
withholding  from  disclosure  the  name,  age,  address, 
and  incarceration  history  of  an  escaped  inmate. 


Whether  certain  portions  of  a  town's  personnel  plan 
may  be  exempt  from  disclosure  under  exemption  (d). 

Exemption  (d)  applies  to  the  withheld  portions  of  the 
plan . 

The  portion  of  the  personnel  plan  entitled  "Points 
Assigned  to  Factors  and  Grades"  was  withheld  from 
disclosure.     The  town  counsel  characterized  the 
information  as  advisory  opinions  used  to  assist  the 
board  of  selectmen  in  collective  bargaining 
negotiations.     Disclosure  of  the  pay  study  and  the 
point  data  would  reveal  the  policy  and  strategy  being 
developed  by  the  town  administrator  and  the  board  for 
use  during  salary  negotiations.  Consequently, 
disclosure  would  compromise  their  collective 
bargaining  position.     Accordingly,   the  pay  study  and 
point  data  are  correctly  characterized  as  opinions 
concerning  the  development  of  a  policy  position. 
Thus,   they  are  exempt  from  the  mandatory  disclosure 
provisions  of  the  Public  Records  Law  by  virtue  of 
exemption  (d)  until  the  collective  bargaining  process 
is  completed. 


Staff  proposals  for  revisions  to  the  subdivision  rules 
and  regulations  of  a  planning  Board  were  evaluated 
under  exemption  (d). 


HELD: 


Exemption  (d)  does  not  apply  to  the  proposals. 


RATIONALE:         Exemption  (d)  applies  only  to  memoranda  or  letters 

found  within  the  deliberative  process.     In  order  for  a 
document  to  be  part  of  the  deliberative  process,  it 
must  make  recommendations  or  express  opinions  on  legal 
or  policy  matters.     Inferences  which  may  be  drawn  from 
factual  investigations,  although  labeled  as  opinions 
or  conclusions,  are  not  exempt  as  deliberative  or 
policy-making  material. 

The  only  opinions  contained  in  the  proposals  are 
expert  explanations  of  the  law.     These  opinions  are 
not  part  of  the  deliberative  process.     The  remaining 
portions  of  the  proposals  refer  to  factual  matters. 
Factual  matters  are  expressly  subject  to  mandatory 
disclosure.     The  fact  that  these  proposals  are 
preliminary,  without  formal  deliberations,   is  not 
sufficient  in  itself  to  allow  for  the  application  of 
exemption  (d).     Accordingly,  the  proposals  are  within 
the  definition  of  public  records  and  subject  to 
mandatory  disclosure. 

SPR  86/254 


ISSUE:  Whether  applications  for  gun  licenses  are  exempt  from 

mandatory  disclosure  under  exemption  (j)  or  exemption 
(a)  through  the  Criminal  Offender  Record  Information 
Act,  G.L.c.   6,   ss .   167  et  seg  (CORI).. 

HELD:  Neither  exemption  (j)   nor  CORI  apply  to  records  from 

which  all  details  which  identify  the  subject  have  been 
deleted.     Accordingly,  once  all  identifying  details 
are  deleted  the  remaining  portions  of  the 
applications  are  public  record  subject  to  mandatory 
disclosure , 

RATIONALE:         Exemption  (j)  does  not  exempt  from  public  disclosure 
firearms  applications  in  their  entirety.     It  only 
permits  the  withholding  of  identifying  data  (e.g. 
names  and  addresses)  which  are  contained  on  the 
applications.     See  Globe  Newspaper  Company  v.  Boston 
Retirement  Board,   388  Mass.   427,   438   (1983).  Similar 
reasoning  applies  to  the  CORI.     CORI  does  not  prohibit 
the  disclosure  of  the  applications  in  their  entirety. 
The  definition  of  criminal  offender  record  information 
indicates  that  if  an  identifiable  offender  cannot  be 
associated  with  information  contained  in  an 
application,   the  information  will  fall  outside  the 
statute's  restrictions.     Therefore,   the  deletion  of 
all  personal  identifiers  of  the  applicants  will  allow 
disclosure  of  the  applications. 
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SPR  86/63 
ISSUE: 

HELD: 

RATIONALE: 


SPR  86/372 
ISSUE: 

HELD: 

RATIONALE: 


The  public  records  status  of  certain  opinion  letters 
and  memoranda  sent  to  a  condominium  review  board  by  a 
city  solicitor  were  evaluated  under  exemption  (d). 

Exemption  (d)  applies  only  to  the  portions  of  the 
memoranda  which  contain  recommendations  on  policies 
which  are  currently  being  developed. 

The  purpose  of  exemption  (d)   is  to  provide  a  limited 
executive  privilege  to  government  officials.  It 
applies  to  data,  memoranda  or  letters  found  within  the 
deliberative  process.     In  order  for  a  document  to  be 
part  of  the  deliberative  process,   it  must  make 
recommendations  or  express  opinions  on  legal  or  policy 
matters.     Vaughn  v.  Rosen,   523  F.   2d.   1136,   1144  (D.C. 
Cir.  1975).     Therefore,  the  application  of  the 
exemption  is  limited  to  documents  which  reflect  the 
personal  opinions  of  the  writer  while  the  policy 
position  is  being  developed. 

Many  of  the  documents  in  question  are  merely  expert 
explanations  of  the  law.     It  has  previously  been 
determined  that  such  explanations  do  not  fall  within 
exemption  (d).     See  SPR  83/84.     Certain  portions  of 
the  documents  are  purely  factual  matters  used  in  the 
formulation  of  policy  positions.     Factual  matters  are 
expressly  subject  to  mandatory  disclosure  by  the 
Public  Records  Law. 

Only  small  portions  of  the  documents  submitted  fall 
within  exemption  (d)  and  are  thus  exempt  from 
mandatory  disclosure. 


Whether  the  Public  Records  Law  allows  a  candidate  for 
a  position  on  a  police  department  to  inspect  materials 
used  to  evaluate  his  candidacy. 

Exemption  (c)  provides  a  basis  to  deny  access  to  any 
information  which  would  create  a  grave  risk  of 
directly  or  indirectly  identifying  a  private  source  of 
background  information.     However,  an  applicant  has  a 
right  to  inspect  any  information  which  implicates  only 
his  privacy  interests. 

Neither  clause  of  the  privacy  exemption  may  be  used  as 
a  basis  for  withholding  information  from  a  data 
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subject.     Crooker  y .   Foley ^  Suffolk  Superior  Court, 
C.A.  No.   33785   ( 1980 )    {a  person  cannot  legally  or 
metaphysically  invade  his  own  privacy).  Therefore, 
the  privacy  exemption  may  prevent  access  only  if  the 
disclosure  of  the  materials  also  implicates  the 
privacy  interests  of  another  party. 

The  privacy  interests  of  individuals  who  provide  the 
department  with  information  on  the  applicant  must  be 
weighed  against  the  public  interest  in  knowing  the 
identities  of  those  who  provide  the  background 
information.     The  public  interest,  however,  lies 
primarily  in  knowing  the  content  of  the  background 
information.  Moreover,  candid  references  are  an 
important  part  of  the  evaluation  of  a  prospective 
employee.     Authors  may  not  be  completely  candid  if 
they  know  that  their  written  references,  which  are 
submitted  as  "closed"  letters  directly  to  a 
prospective  employee,  will  be  reviewed  by  the 
applicant.     Therefore,  the  privacy  interests  of  the 
individuals  who  provide  information  in  a  "closed" 
reference  outweigh  the  public  interest  in  any  details 
which,   if  disclosed,  may  reveal  the  source. 

The  applicant  has  a  right  to  inspect  any  information 
which  does  not  create  a  grave  risk  of  directly  or 
indirectly  identifying  the  private  source  of  the 
background  information.     Whether  the  information  which 
the  candidate  has  a  right  to  inspect  can  be  considered 
to  be  a  public  record  in  general  must  be  determined  on 
a  case  by  case  basis. 


SPR  86/234 


ISSUE:  Whether  financial  net  worth  statements  required  to  be 

submitted  to  the  Securities  Division  of  the  Secretary 
of  State's  Office  by  corporations  and  individual 
general  partners  pursuant  to  G.   L.   c.llOA,  s.402 
(b)(9)  and  (13),  are  exempt  from  disclosure  as  public 
records. 

HELD:  Exemption  (c)  applies  absent  an  exceptional  public 

interest  in  disclosure.     Exemption  (g)  does  not  apply. 

RATIONALE:         The  language  of  exemption  (c)   clearly  indicates  that 
its  application  is  limited  to  information  which 
relates  to  specifically  named  individuals.     It  cannot 
be  used  to  protect  the  privacy  interests  of  corporate 
entities.     Consequently,  any  records  submitted  to  the 
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Division  which  exclusively  concern  the  financial 
matters  of  a  corporate  entity  do  not  fall  within 
exemption  ( c ) . 

A  balancing  of  the  competing  interests  of  the  public's 
right  to  know  against  the  privacy  interests  of 
corporate  officers  is  required  to  determine  the  public 
records  status  of  an  individual's  financial 
statement.     An  individual's  private  financial  affairs 
constitute  "intimate  details  of  a  highly  personal 
nature."     Persons  who  submit  financial  information  of 
their  net  worth  pursuant  to  G.   L.  c.llOA,  s.402  (b)(9) 
and  (13)  upon  a  prior  assurance  of  confidentiality 
have  a  strong  and  legitimate  expectation  of  privacy  in 
such  information.     However,  there  is  significant 
public  interest  in  the  financial  solvency  of  parties 
desiring  to  make  public  offerings.     There  is  also  a 
strong  public  interest  in  knowing  whether  the  public 
officials  responsible  for  approving  the  offerings  are 
carrying  out  their  duties  in  an  efficient  and  law 
abiding  manner.     The  extent  of  this  public  interest 
will  necessarily  vary.     In  general,  the  privacy 
interests  of  the  officers  will  prevail  absent  an 
exceptional  public  interest  in  disclosure  of  their 
personal  financial  reports. 

Exemption  (g)  cannot  provide  a  basis  for  withholding 
the  financial  information  since  the  information  is  not 
"voluntarily  provided  for  use  in  developing  government 
policy"  and  approval  of  an  offering  is  a  "governmental 
benef  it . " 


SPR  86/257 


ISSUE:  Whether  worker's  compensation  information  is  exempt 

from  mandatory  disclosure. 

HELD:  Disclosure  of  the  identities  of  claimants  who  have 

received  compensation  for  more  than  six  months  is 
prohibited  by  statute.     If  the  identity  of  the 
claimant  is  known,  any  information  concerning  the 
nature  of  the  injury,  such  as  medical  reports  or  the 
reason  the  claimant  is  not  back  to  work,   is  exempt 
under  exemption  (c).     Information  which  is  not  of  a 
personal  nature,  such  as  the  date  of  the  injury,  rate 
of  compensation  and  current  disposition  of  the  case, 
is  subject  to  mandatory  disclosure. 

RATIONALE:         If  exemption  (c)   is  to  prevent  mandatory  disclosure  of 
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infocmation  concerning  worker's  compensation  claims,  a 
determination  of  whether  the  information  is  of  a 
personal  nature  must  be  made.     The  Legislature 
recognizes  the  fact  that  information  which  identifies 
an  individual     as  a  recipient  of  worker's  compensation 
is  information  of  a  personal  nature.     See  G.   L.  c.l52, 
S.30D.     Consequently,   the  identity  of  the  recipient 
does  not  have  to  be  revealed. 

In  this  case,  however,  the  identity  of  the  claimant 
had  been  made  public.     Information  concerning  the 
medical  condition  of  an  identifiable  individual  is 
clearly  of  a  personal  nature  and  is  exempt  from 
mandatory  disclosure  by  exemption  (c).     Disclosure  of 
the  compensation  rate  and  the  total  amount  of 
compensation  paid  to  the  claimant  provide  an 
indication  of  the  claimant's  income.     Since  public 
employees  do  not  have  the  same  expectation  of  privacy 
concerning  their  income  as  their  private  sector 
counterparts,  disclosure  of  the  claimant's  rate  of 
compensation  and  the  total  amount  of  compensation  is 
required  by  the  Public  Records  Law. 

Exemption  (f)  applies  to  the  identities  of  witnesses. 
However,  any  information  contained  in  a  witness 
statement  which  if  disclosed  will  not  create  a  grave 
risk  of  directly  or  indirectly  identifying  the  witness 
is  subject  to  disclosure.     See  Globe  Newspaper  Company 
V.  Boston  Retirement  Board,   388  Mass.   427,438  (1983). 


SPR  86/381 


ISSUE:  Copies  of  bills  pertaining  to  telephone  calls     of  the 

Governor's  Council  were  evaluated  under  exemptions  (c) 
and  (f). 

HELD:  Phone  bills  are  public  record  with  the  exception  of 

the  last  four  digits  of  unpublished  numbers,  numbers 
for  calls  that  were  paid  for  with  private  funds,  and 
numbers  which  were  called  as  part  of  an  investigation. 

Disclosure  of  telephone  bills  may  constitute  an 
unwarranted  invasion  of  personal  privacy  of  those  who 
received  calls.     A  balancing  of  the  competing 
interests  of  the  public's  right  to  know  against  the 
individuals'   privacy  rights  is  required.  An 
individual's  expectation  of  confidentiality  is 
relevant  in  determining  the  extent  of  the  privacy 
invasion  which  results  from  disclosure.     A  public 
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official  who  pays  for  his  telephone  calls  with 
personal  funds  has  a  reasonable  expectation  of  privacy 
with  respect  to  the  identity  of  the  person  called. 
See  NAACP  v.  Alabama,   357  U.S.   449   (1958)  (individual 
associations  are  of  a  personal  nature).     An  individual 
whose  phone  number  is  unpublished  may  also  have  a 
reasonable  expectation  of  confidentiality  with  respect 
to  his  unpublished  number  if  it  was  provided  to  the 
public  official  in  a  manner  intended  to  secure  its 
private  nature. 

The  public  has  a  great  interest  in  the  expenditure  of 
public  funds  and  in  the  manner  in  which  public 
officials  are  carrying  out  their  public  duties. 
However,  disclosure  of  numbers  which  were  paid  for 
with  private  funds  does  nothing  to  further  this  public 
interest.     Therefore,  disclosure  in  such  cases  effects 
an  unwarranted  invasion  of  personal  privacy. 

Exemption  (f)  provides  for  the  non-disclosure  of 
investigative  materials  which  could  prejudice 
effective  law  enforcement  efforts.     Confidentiality  in 
the  conduct  of  an  investigation  is  important  so  that 
individual  citizens  will  come  forward  and  speak  openly 
with  officials  about  matters  under  investigation. 
Thus,  phone  numbers  which  were  called  during  the 
course  of  a  pending  investigation  are  exempt  if 
disclosure  can  compromise  the  investigation.  Phone 
numbers  of  individuals  who  acted  as  witnesses, 
complainants  or  confidential  informants  in  any 
investigation  are  indefinitely  exempt  from  the 
disclosure  provisions  of  the  Public  Records  Law. 

SPR  86/410 


ISSUE:  Whether  the  names  and  addresses  of  students,  parents 

and  community  representatives  who  serve  in  a  volunteer 
capacity  on  local  school  improvement  councils  are 
public  record  subject  to  mandatory  disclosure. 

HELD:  The  names  and  home  addresses  of  students,  parents  and 

community  representatives  serving  on  school 
improvement  councils  are  public  record  and  must  be 
disclosed  upon  request.     However,  a  school  does  not 
have  an  obligation  to  release  the  name  and  home 
address  of  any  student  volunteer  when  confidentiality 
is  requested  by  either  the  student  or  his  parents. 

RATIONALE:         Access  to  student  record  information  is  limited  by  the 
Public  Schools  Statute  and  its  implementing 
regulations.     G.   L.   c.71,   D.    34D;   603  C.M.R. 
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23.01-23.12.     Access  is  restricted  to  the  subject 
student  or  his  parents  and  authorized  school 
personnel.     Third  party  access  requires  written 
consent  from  the  record  student  or  his  parents.  603 
C.M.R.   23.07   (4).     However,   the  regulations 
distinguish  between  disclosure  of  student  record 
information  generally  and  disclosure  of  the  fact  that 
a  student  participates  in  officially  recognized 
activities.     As  student  membership  on  a  council  is  an 
officially  recognized  activity,  schools  may  publish 
the  names  of  such  students.     However,   the  regulations, 
promulgated  pursuant  to  express  statutory  authority  to 
provide  for  confidentiality  through  regulations, 
operate  through  exemption  (a)  to  provide  a  basis  for 
withholding  from  public  disclosure  the  name  of  any 
student  volunteer  who  objects  to  its  release.  The 
same  analysis  applies  to  the  address  of  the  student. 

Disclosure  of  the  names  and  addresses  of  parent  and 
community  volunteers  implicates  their  privacy 
interests.     Therefore,  exemption  (c)  merits 
attention.     The  fact  that  a  person  serves  on  a  school 
improvement  council  as  a  volunteer  is  not  the  kind  of 
personal  information  that  the  legislature  intends  to 
exempt  from  disclosure.     Such  information  is  routinely 
presented  in  both  professional  and  social  settings,  is 
relatively  innocuous  and  implicates  no  applicable 
privacy  or  public  policy  exemption.     See  Eskaton 
Monterey  Hospital  v.  Myers,  184  Cal .  Rptr.   840,  843 
(1983).     Once  the  names  of  the  council  members  are 
public,  their  addresses  can  be  ascertained  from  a 
number  of  other  released  sources.     This  substantially 
diminishes  the  seriousness  of  any  privacy  interest. 
Accordingly,  the  names  and  addresses  of  volunteer 
parents  and  community  representatives  to  the  council 
are  public  record  and  thus  subject  to  mandatory 
disclosure. 

SPR  86/198 


ISSUE:  Whether  records  contained  in  the  personnel  file  of  a 

finalist  for  a  position  of  police  chief  are  subject  to 
mandatory  disclosure. 

HELD:  The  following  information  is  not  public  record:  (1) 

all  medical  records;    (2)  portions  of  police  department 
and  military  records  containing  subjective  or 
evaluative  educational  and  employment  information;  (3) 
the  portion  of  the  candidate's  resume  entitled  "work 
related  experience"  in  which  the  candidate  appraises 
his  personal  attributes;    (4)  evaluative  information 
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contained  in  letters  of  recommendation,  as  well  as  the 
identities  of  the  authors  of  "closed"  recommendations; 
(5)  police  background  investigation  reports;  and  (6) 
correspondence  between  the  public  employer  and  the 
candidate  which  discusses  reasons  for  rejection. 

RATIONALE:         Exemption  (c)  applies  when  the  information  contained 
in  personnel  or  medical  files  is  of  a  personal  nature 
and  relates  to  a  particular  individual.     As  the 
records  involved  are  related  to  an  identifiable 
individual,   it  must  be  determined  whether  they  are  of 
a  personal  nature.     While  some  educational  and 
employment  credentials  of  public  employees  are  public, 
work  and  school  performance  evaluations   (such  as 
school  transcripts  and  scores  received  in  promotional 
examinations)  are  of  a  sufficiently  personal  nature  to 
warrant  exemption  from  disclosure  by  the  first  clause 
of  exemption  (c).     The  same  principles  apply  to 
information  contained  in  a  finalist's  resume.  His 
subjective  view  of  his  professional  capabilities  and 
past  work  performance  is  personal  and  therefore, 
exempt  from  mandatory  disclosure  by  exemption  (c). 

The  public  records  status  of  letters  of  recommendation 
must  be  determined  on  a  case  by  case  basis.  The 
second  clause  of  exemption  (c)  applies  to  letters  of 
recommendation  when  the  privacy  interests  of  the 
subject  or  author  are  infringed  upon.  A 
non-evaluative  recitation  of  a  candidate's 
professional  credentials  does  not  contain  the  type  of 
private  facts  intended  to  be  exempt  from  mandatory 
disclosure.     However,  a  subjective  analysis  of  the 
subject's  skills  and  character  traits  is  exempt  from 
mandatory  disclosure.     If  the  author  of  a 
recommendation  has  a  reasonable  expectation  of 
confidentiality  with  respect  to  the  content  of  the 
letter,  details  which  identify  the  author  are  also 
exempt  from  disclosure  by  exemption  (c). 

Correspondence  detailing  reasons  for  rejection  is  of  a 
"highly  personal"  nature  since  those  reasons  concern 
questions  about  the  candidate's  reputation  and 
character.     Reputation  is  the  kind  of  information  the 
privacy  exemption  is  designed  to  protect.  Therefore, 
such  correspondence  is  exempt  from  mandatory 
disclosure . 

The  remaining  records  or  non-exempt  segregable 
portions  thereof  are  public  records  subject  to  the 
mandatory  disclosure  provisions  of  the  Public  Records 
Law . 
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SPR  86/349 


ISSUE:  The  public  records  status  of  certain  documents 

relating  to  the  selection  of  a  consultant  by  the 
Massachusetts  Water  Resources  Authority  were  evaluated 
under  exemption  (h). 

HELD:  Exemption  (h)  does  not  apply  to  the  requested 

materials . 

RATIONALE:         The  custodian's  argument  that  exemption  (h)   requires  a 
distinction  to  be  drawn  between  materials  which 
evaluate  bids  for  the  purchase  of  goods  and  materials 
which  evaluate  bids  for  consultant  services  is  without 
merit.     The  exemption  makes  no  such  distinction. 
Therefore,  regardless  of  the  nature  of  the  contract 
which  is  subject  to  the  bidding  requirements,  the 
provisions  of  exemption  (h)   indicate  that  the  public 
has  a  right  to  know  the  manner  in  which  public  funds 
are  disbursed.     The  public  interest  in  the  manner  in 
which  services  are  procured  is  just  as  great  as  the 
manner  in  which  goods  are  procured. 

The  custodian  contended  that  the  language  of  the 
second  clause  of  exemption  (h)  refers  to  the  time 
during  which  exempt  intra-agency  communications  become 
public  records.     However,  the  omission  of  the  word 
"until"  and  insertion  of  the  words  "prior  to"  in  the 
second  clause  does  not  have  legal  significance.  Thus, 
exemption  (h)  operates  to  exempt  all  communications 
made  in  connection  with  the  evaluation  process  for 
reviewing  bids  only  until  an  av^ard  of  the  contract  to 
a  particular  person  is  made.     39  Cella,  Massachusetts 
Practice  Series,  s.   1171  (1986). 

It  was  further  argued  that  disclosure  of  the  requested 
intra-agency  memoranda  will  have  a  "chilling  effect" 
on  the  candor  of  those  responsible  for  evaluating 
proposals.     The  suggestion  is  that  disclosure  of 
evaluative  materials  after  the  award  of  a  contract 
will  lead  individuals  to  be  less  candid  in  subsequent 
evaluations.     The  enactment  of  exemption  (h),  however, 
is  legislative  recognition  of  the  need  to  allow  for 
confidentiality  during  the  deliberative  process  in 
order  to  ensure  that  evaluations  are  honest  and  not 
tainted  by  public  opinion.     Once  the  deliberations  are 
completed  the  countervailing  policy  of  public  scrutiny 
becomes  paramount.     Therefore,  public  policy  favors 
disclosure  of  evaluative  materials  once  a  contract  is 
awarded . 
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SPR  86/229 


ISSUE:  Whether  information  contained  in  a  "Lemon  Law" 

arbitration  case  file  held  by  the  Executive  Office  of 
Consumer  Affairs  is  subject  to  the  mandatory 
disclosure  provisions  of  the  Public  Records  Law. 

HELD:  The  applicant's  signature  on  an  application  for 

arbitration  which  contains  a  statement  indicating  that 
the  application  and  its  attachments  are  public  records 
is  a  waiver  of  the  applicant's  privacy  interest  in  the 
documents  covered  by  the  statement.     Information  in 
documents  not  covered  by  the  statement  are  exempt  if 
disclosure  would  reveal  medical  information  of  a 
personal  nature  or  other  "intimate  details  of  a  highly 
personal  nature." 

RATIONALE:        The  arbitration  application  form  states  that  "...this 
document  and  its  attachments  are  public  records."  The 
consumer's  signature  on  the  line  following  this  notice 
acts  as  a  waiver  of  any  possible  privacy  interests  the 
consumer  has  in  the  form  or  its  attachments. 
Consequently,  the  entire  form  and  any  attachments  are 
public  records  subject  to  mandatory  disclosure. 

It  is  assumed,  however,   that  "attachments"  is  limited 
to  documents  filed  by  the  consumer  with  a  request  for 
arbitration  and  does  not  include  all  the  documents 
contained  in  an  arbitration  case  file.     The  public 
records  status  of  these  additional  documents  must  be 
evaluated  on  a  case  by  case  basis. 

The  Executive  Office  of  Consumer  Affairs  is  subject  to 
the  provisions  of  the  Fair  Information  Practices  Act 
(FIPA),  G.L.c.   66A,  et  seq.     FIPA  imposes  restrictions 
on  the  dissemination  of  "personal  data." 

Consequently,  any  arbitration  materials  to  which 
exemption  (c)  applies  arguably  are  subject  to  the 
restrictions  of  FIPA. 

The  privacy  exemption  is  relevant  since  the 
arbitration  materials  relate  to  a  specifically 
identifiable  consumer.     The  exemption  will  not  apply, 
however,  to  materials  from  which  all  personal 
identifiers  are  deleted.     Those  portions  of  the  file 
which  relate  to  individuals  who  are  not  identifiable 
are  public  records  subject  to  the  mandatory  disclosure 
provisions  of  the  Public  Records  Law  and  exempt  from 
the  restrictions  of  FIPA. 
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Where  the  agency  receives  a  public  records  request  for 
a  particular  consumer's  arbitration  file,  deletion  of 
identifying  details  would  be  ineffective  since  the 
requester  would  know  the  identity  of  the  consumer.  In 
this  situation,   it  will  be  necessary  to  determine 
whether  disclosure  constitutes  an  unwarranted  invasion 
of  privacy. 

Information  concerning  an  individual's  medical 
condition  is  clearly  exempt  from  disclosure  by 
exemption  (c)  and  is  subject  to  the  restrictions  of 
FIPA.     The  disclosure  of  the  information  concerning 
the  financing  terms  of  an  automobile  purchase 
agreement  arguably  reveals  something  about  the 
consumer's  private  financial  affairs.     An  individual's 
private  financial  affairs  are  of  a  highly  personal 
nature.     Moreover,   there  is  little  legitimate  public 
interest  in  this  information.     Therefore,  the 
financing  terms  are  likely  to  be  exempt  from  mandatory 
disclosure . 

Some  of  the  information  in  an  arbitration  file  is 
readily  available  from  other  public  sources.  The 
availability  of  substantially  the  same  information 
elsewhere  weakens  a  claim  for  the  application  of  the 
privacy  exemption.     Addresses,  occupations,  home  and 
work  telephone  numbers   (if  not  unpublished ) ,  motor 
vehicle  registration  information,  and  motor  vehicle 
accident  reports  can  be  obtained  from  other  public 
sources.     The  availability  of  the  same  information 
elsewhere,  however,  does  not  necessarily  mean  that  the 
information  is  public.     Therefore,  a  determination  can 
only  be  made  on  a  case  by  case  basis. 
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10-83 

3 

82/170 

Auto  License  Suspension  Hearing 

7-85 

8 

85/71 

Ballistic  Reports 

7-84 

10 

83/194 

Bias 

1,4-85 

8 

1038 

Bids 

10-83 

3 

82/170 

10-84 

9 

84/155 

1-86 

3 

85/135 

1-86 

1 

85/150 

1-87 

15 

86/349 

Boxing  Commission 

-citizen  complaints 

7-83 

5 

82/154 

Breathalyzer  Test  Results 

4-84 

9 

84/22 

Budget 

-police  department 

20-84 

7 

83/191 

-proposals 

7-85 

13 

85/12 

Cable  Television  Commission 

-Revenue  and  expense  report 

4-84 

8 

84/04 

Census  Data 

1-84 

2 

82/194 

1-86 

9 

86/07 

Certification  of  Teachers 

1-84 

3 

83/134 

Checks 

-endorsements  on  cancelled  checks 

7-85 

5 

85/06 

Children 

-investigatory  report 

7-84 

7 

84/65 

-names,  addresses,  birthdates 

7-84 

1 

84/23 

Citizen  Complaints 

-Boxing  Commission 

7-83 

5 

82/154 

-regarding  police  officers 

10-83 

5 

83/19 

-town  landfill 

10-84 

5 

84/139 

Civil  Service  Records 

1,4-85 

5 

84/156 

Commercial  Information 

1-87 

4 

86/269 

-voluntarily  submitted  in  confidence 

to  government  agency 

1-87 

4 

86/269 

-submitted  to  Mass.  Fin.  Agency  Indust. 

1-87 

4 

86/280 

Computerized  Records 

1,4-85 

10 

84/140 

10-85 

4 

85/144 

-computer  tape,  disk 

4-86 

11 

86/33 

-direct  access  to  computer 

7,10-86 

2 

85/165 

-software  capabilities 

4-86 

7 

85/192 

-video  laser  disk 

7, 10-86 

5 

86/110 

Consent  to  Disclosuie 

7-85 

7 

85/47 

10-85 

3 

85/62 

10-85 

1 

85/76 

Consultants 

-as  government  unit 

7-83 

4 

82/141 

Contractors 

-names  and  addresses 

7,10-86 

11 

85/212 

Correspondence 

-selectmen's 

1-86 

2 

85/202,217 

-superintendent ' s 

7-84 

8 

83/199 

7,10-86 

10 

85/202,217 

Creation  of  Records 

7-83 

3 

82/114 

1-87 

1 

86/365 

Crime  Journal 

4-86 

86/49 

Criminal  Offender  Record  Information(CORI) 

-arrest  report 

1-87 

2 

86/403 
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1-87 
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6 
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4-86 
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4-84 

4 

83/159 

Executive  Session  Minutes 

1,4-85 
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-rehabilitation  loan  program 

7,10-86 

11 

85/212 
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1-84 

5 

83/84 

Fair  Information  Practices  Act 

10-83 

5 

82/206 

7-85 

11 

85/78 

1-87 

16 

86/229 

Fees 

-city  ordianance 

10-83 

7 

83/24 

-computer  record 

4-86 

11 

86/33 

-cost  of  copies 

7-83 

5 

82/148 

-costs  of  record  creation 

7-84 

11 

84/15 

-deposits 

7,10-86 

2 

85/165 

-disorganized  files 

7,10-86 

1 

85/225 

-improperly  redacted  records 

10-85 

6 

85/86 

-motor  vehicle  accident  reports 

1-84 

1 

83/78 

-police  records 

1,4-85 

7 

84/46 

-search  costs 

7-85 

7 

85/79 

7-85 

1 

85/80 

-size  reduction  costs 

7-84 

9 

84/17 

-student  records 

7-83 

7 

82/169 

-waiver 

1-87 

1 

86/427 

Financial  Disclosure  Statements 

10-83 

3 

83/30 

-State  Ethics  Commission 

1-87 

1 

86/427 

-required  for  securities  filing 

1-87 

9 

86/234 

Fire  Abatement  Orders 

4-86 

9 

86/37 

Foam  Insulation  Repurchase  Requests 

-names  and  addresses  of  requesters 

7-83 

2 

82/108 

Food  Stamp  Data 

10-83 

2 

83/29 

Foster  Care  Records 

10-85 

2 

85/100 

Gasoline  Usage  Reports 

1-84 

2 

83/90 

Grand  Jury 

-transcripts  and  exhibits 

10-84 

10 

84/123 

Grievances 

1-84 

11 

83/36 

1-84 

2 

83/90 

Hearings 

-disciplinary 

7-85 

6 

85/14 

-mental  health 

7, 10-86 

5 

86/168 

Homes  Tested  for  Formaldehyde 

7-83 

2 

1017 

Housing  Authority 

-addresses  of  housing  units 

7,10-86 

9 

86/86 

-former  addresses  of  tenants 

4-84 

7 

84/24 

-in  camera  review 

10-85 

3 

85/62 

-meeting  minutes 

7,10-86 

9 

86/86 

Industrial  Accident  Board 

-cases 

1,4-85 

19 

999 

Industrial  Accident  Records 

10-84 

3 

84/51 

Inspection  Records  of  Institutions  Using 

Animals  for  Research  Purposes 

10-84 

13 

83/43 

Inspector  General 

-investigations 

1,4-85 

9 

85/41 

Insurance 

-claims 

10-83 

1 

82/217 

-Division  of  Insurance  Records 

10-84 

11 

84/47 
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4-86 
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1-87 
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86/63 
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1-87 
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7-83 
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85/152 
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Medicaid 
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10-83 

9 

82/216 

-School  Committee 

7-85 

2 

85/37 

10-85 

11 

85/98 

-Selectman 

1,4-85 

12 

84/215 

-transcription  of 

10-83 

4 

83/04 

-Welfare  Office 

7-83 

3 

82/114 

Mortgages 

1-86 

5 

85/113 

Motor  Vehicle  Reports 

-operator's  report  to  registry 

10-83 

8 

82/225 

7-84 

2 

84/39 

-police  officer's  report 

10-83 

10 

82/171 
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4-86 
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5 
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10-84 
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6 
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1-84 

9 
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7-84 

3 
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1-87 
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Police  Logs 

-chronologically  maintained  logs 

10-83 

10 
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7-85 

4 

85/32 
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10-83 

11 

82/99 

-names  &  addresses  of  burglary  victims 

4-84 

6 

84/20 

-persons  arrested  for  lewd  behavior 

1-84 

7 

83/61 

-request  for  copies 

7 , 10-86 

10 

86/99 

Police  Officers 

-allegations  of  misconduct 

7-85 

10 

84/222 

-attendance 

1-86 

85/105 

-background  of  current  employee 

1-87 

8 

86/372 

-background  of  potential  employee 

7-85 

11 

85/78 

-citizen  complaints  against 

10-83 

5 

83/19 

-evaluations 

1-87 

13 

86/198 

-expenditures 

10-85 

8 

85/145 

-discharge  notice 

7-85 

6 

85/14 

-  identification 

1,4-85 

17 

83/88 

-internal  investigation 

7-85 

10 

84/222 

10-85 

1 

85/76 

-military  records 

1-87 

13 

86/198 

-names,  badge  numbers  and  positions 

10-83 

10 

83/27 

-photographs 

10-83 

9 

82/172 

-resume 

1-87 

13 

86/198 

-sick  days 

10-85 

8 

85/145 

-test  scores 

1-86 

14 

85/83 

Police  Reports 


-complaints  &  witnesses 

10-83 

5 

83/19 

1,4-85 

9 

84/161 

-fees  for  copies 

14 

84/46 

-motor  vehicle  accident  report 

10-83 

10 

82/171 

-officer  statements 

10-83 

8 

82/174 , 183 

-policies  &.  procedure 

7-85 

14 

84/198 

-suspicious  person  report 

1,4-85 

17 

83/88 

-tape  recording  of  emergency  calls 

7,10-86 

3 

85/180 

-telephone  billing  records 

4-84 

8 

83/193 

7-85 

5 

85/06 

7-85 

10 

84/222 

-witness  interviews 

7-85 

11 

85/78 

Possession  of  Records 

-constructive  receipt 

1,4-85 

14 

84/165 

4-86 

5 

85/61 

-non-existent  records 

4-86 

8 

86/10 

Prisons 

-inmate's  prison  record 

1-87 

5 

86/398 

-prisoner  visitors 

10-84 

10 

84/123 

-site  proposals 

7,10-86 

6 

86/216 

Privacy  Waiver 

1-87 

16 

86/229 

Private  Fund  Raisers 

1-86 

12 

85/85 

Proposals 

10-83 

1 

82/187 

10-85 

11 

85/20 

1-87 

2 

86/403 

1-87 

6 
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1-87 

6 
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10 
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7-85 
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10-84 

6 

84/133 
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If  you  or  anyone  on  your  staff  is  interested  in  receiving  copies  of  The  Review,  published 
quarterly,  please  detach  the  order  form  below  or  call  the  Division  of  Public  Records  at 
(617)  727-2832  to  reserve  a  free  subscription. 
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NUMBER  OF  SUBSCRIPTIONS  REQUESTED  (Limit  of  three): 
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April  1988 


Dear  Review  Subscriber, 


It  has  been  an  eventful  year  since  The  Rev i ew  was  last 
published.    The  April  1987  issue,  containing  "The  Report  of  the 
First  National  Conference  on  Issues  Concerning  Computerized  Public 
Records,"  continues  to  be  requested  by  individuals  from  as  far  away 
as  Guam  and  Israel.    The  network  of  people  established  as  a  result 
of  the  conference  and  the  publication  of  the  report  is  providing  the 
foundation  for  an  association  which  will  focus  on  all  aspects  of 
open  government  laws  and  records  management.    This  initiative  has 
established  Massachusetts  as  a  leader  in  this  area. 

Also,  my  office  was  invited  to  testify  before  a 
subcommittee  of  the  United  States  House  of  Representatives  to 
discuss  our  role  in  ensuring  the  proper  administration  of  the 
Massachusetts  Public  Records  Law.    Congress  is  currently  considering 
the  development  of  an  agency  which  will  provide  a  similar  function 
at  the  federal  level.    Massachusetts  was  asked  to  participate 
because  of  the  "efficiency  and  effectiveness"  of  its  operation.  A 
copy  of  the  testimony  presented  is  attached  in  the  hope  that  it  will 
provide  you  with  a  better  understanding  of  the  workings  of  the 
office. 

In  addition  to  these  special  projects,  we  continued  an 
ambitious  outreach  program  which  included  stops  ranging  from  the 
city  and  town  clerks  conferences  on  the  Cape  to  an  afternoon  with 
the  reporting  staff  of  the  Springfield  Union-News.    Our  experience 
is  that  these  programs  are'mutually  benefjcial.    The  audience 
develops  a  better  understanding  of  the  law  and  how  it  works  which 
ultimately  makes  it  easier  for  us  to  resolve  disputes.  Therefore, 
we  plan  to  increase  our  outreach  efforts  this  year.     If  you  are 
interested  in  such  a  program,  please  contact  my  office  to  make 
ar  rangements . 

Our  objective  is  to  make  The  Rev i ew  a  valuable  research 
tool.    Any  comments  you  have  are  always  welcome. 


Very  truly  yours 

0 


AMES  W,  IGOE 

Supervisor  of  Public  Records 
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Determinations 


SPR  87/25 
ISSUE: 

HELD: 

RATIONALE: 


Whether  correspondence  which  was  discussed  at  an 
executive  session  is  subject  to  disclosure  under 
the  Public  Records  Law. 

Neither  exemption  (a)  by  reason  of  the  Open 
Meeting  Law  nor  exemption  (d)  provide  a  basis  for 
withholding  disclosure. 

The  exemption  from  disclosure  provided  by  the 
Open  Meeting  Law  applies  only  to  "minutes"  of  an 
executive  session.  G.  L.  c.  39,  §23B.  Any 
documents  which  provide  the  basis  of  an  executive 
session  discussion  are  treated  in  the  same  manner 
as  any  other  official  documents.    Therefore,  the 
executive  session  provision  of  the  Open  Meeting 
Law  will  not  operate  through  exemption  (a)  to 
allow  the  withholding  of  such  correspondence. 

The  correspondence  from  town  counsel  to  a  town 
board  which  simply  notified  the  board  of  the 
willingness  of  a  third  party  to  meet  with  the 
town  regarding  a  matter  of  mutual   interest  did 
not  make  any  recommendations.    Therefore,  it 
lacks  the  deliberative  character  essential  to 
qualify  for  withholding  under  exemption  (d),  the 
policy  development  exemption.    The  remaining 
correspondence  was  not  exchanged  between 
governmental  entities  and  is,  therefore, 
expressly  outside  the  protection  of  the  policy 
deve I opmen  t  exemp t  i  on . 


C 
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SPR  87/29 
87/30 

ISSUE: 


HELD: 

RATIONALE: 


SPR  87/35 
ISSUE: 


HELD: 


Whether  certain  records  prepared  in  connection  with  a 
sexual  assault  on  a  minor  child  are  subject  to 
disclosure  under  the  Public  Records  Law. 

Various  statutes  operating  through  exemption  (a) 
provide  bases  for  withholding  all  such  documents. 

The  police  investigative  reports  of  rape  and  sexual 
assault  are  specifically  exempted  from  disclosure 
under  the  Public  Records  Law  by  G.  L.  c.  41,  §970 
operating  through  exemption  (a).    By  statute,  the 
report  submitted  by  the  social  worker  who  treated  the 
sexual  assault  victim  may  be  shared  only  with  law 
enforcement  agencies.  G.  1.  c.  119,  §51B.    The  report 
issued  by  the  Department  of  Public  Welfare  referred  to 
as  "Notification  of  Mandated  Reporters"  is  exempt  from 
disclosure  by  G.  L.  c.  119,  §51F. 


Whether  information  regarding  the  residence, 
work-release  programs,  transportation  and  medical 
treatment  of  a  named  incarcerated  individual  is 
subject  to  disclosure  to  a  County  Treasurer  under  the 
Pub  I ic  Records  Law. 

The  Criminal  Offender  Record  Information  Act  (CORI) 
operating  through  exemption  (a)  requires  the 
withholding  from  disclosure  of  such  information  from 
any  person  or  entity  not  specifically  listed  in  the 
statute. 


RATIONALE:       The  requested  information  is  contained  in  records 

assembled  by  the  criminal  justice  agency  and  refers  to 
the  incarceration  or  rehabilitation  of  a  specific 
individual  who  is  the  subject  of  a  criminal  charge. 
Therefore,  it  falls  within  the  definition  of  CORI. 
G.  L.  c.  6,  §167.    The  requester  does  not  fall  within 
any  of  the  listed  individuals  or  groups  specifically 
granted  access  to  such  information  by  the  statute 
Therefore,  the  requested  information  is  not  available 
through  the  Publ  ic  Records  Law. 
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SPR  87/45 
87/61 

ISSUE: 
HELD: 

RATIONALE: 


SPR  87/46 
ISSUE: 


HELD: 


RATIONALE: 


Whether  a  custodian  must  provide  copies  of  property 
cards  requested  for  commercial  use. 


A  custodian 
informat  ion 
requester . 


must  comply  with  a  request  for  such 
without  inquiring  into  the  motives  of 


the 


It  is  well-settled  law  that  property  data  cards  are 
public  records.  Attorney  General  v.  Board  of  Assessors 
of  Woburn,  375  Mass.  430.  433  (1978).    The  Public 
Records  Law  provides  that  public  records  are  to  be 
provided  to  "any  person."- G.  L.  c.  66,  §10(a). 
Therefore,  a  custodian  may  not  inquire  into,  nor 
-consider,  the  requester's  status  or  motivation. 

Legislation  enacted  in  response  to  commercial  requests 
applies  only  to  assessment  data  which  is  stored  in  an 
electronic  medium.  See  St.  1986,  c.  385,  §6  enacted  as 
G.  L.  c.  58,  §52C  (Commissioner  of  Revenue  has 
discretion  to  determine  whether  individual   is  entitled 
to  assessment  data  stored  in  an  electronic  medium). 
Assessment  data  not  stored  in  an  electronic  medium 
remains  subject  to  the  mandatory  disclosure  provision 
of  the  Public  Records  Law. 


Whether  police  records  relating  to  a  shooting  incident 
at  the  requester's  home  along  with  reports  of 
harassment,  vandalism  and  phone  threats  are  subject  to 
mandatory  disclosure. 

Certain  records  are  exempt  from  disclosure  in  their 
entirety  on  the  basis  of  exemption  (f)  and  (j),  and 
others  must  be  edited  and  released. 

The  investigatory  exemption  allows  law  enforcement 
agencies  to  provide  an  assurance  of  confidentiality  so 
that  individual  citizens  may  come  forward  and  speak 
openly  with  investigative  officials  about  matters 
under  investigation.  Bouqas  v.  Chief  of  Police  of 
Lexington.  371  Mass.  59,  62  (1976).    Portions  of  the 
requested  data  contain  non-segregab I e  details  which 
could  lead  to  the  identification  of  witnesses. 
Therefore,  those  portions  are  exempt  from  disclosure 
by  reason  of  exemption  (f).    Exemption  (f)  also 
provides  a  basis  for  exempt i ng  'f rom  disclosure  reports 
of  police  officers  involved  in  the  subject 
investigation  if,  and  only  if,  their  disclosure  will 
prejudice  the  .ongoing  investigation. 
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SPR  87/47 
ISSUE: 

HELD: 

RATIONALE: 


SPR  87/01 
ISSUE: 

HELD: 

RATIONALE: 


The  partial  list  of  firearm  applicants  included  in  the 
request  is  specifically  exempted  from  disclosure  by 
exemption  (j). 


Whether  a  municipal  planning  board  may  establish 
record  access  policies  that  do  not  conform  to  the 
Public  Records  Law  and  its  implementing  regulations. 

The  Board  must  revise  its  policies  and  practices  in 
certain  areas  to  bring  them  into  compliance  with  the 
law  and  its  regulations. 

The  Board  may  not  require  that  record  requests  be  made 
in  writing  as  the  Public  Records  Access  Regulations 
allow  both  oral  and  written  requests.  950  C.M.R. 
32;05(3).    Nor  may  the  Board  require  that  requests  be 
"very  specific."    A  "reasonable  description  of  the 
requested  record"  is  sufficient.  950  C.M.R.  32.05  (4). 

The  ten  day  maximum  response  period  of  the  regulations 
cannot  be  used  by  the  custodian  to  impose  an 
inflexible  minimum  time  period  for  disclosure;  access 
must  be  provided  as  soon  as  practicable  and  without 
unreasonable  delay.  950  C.M.R.  32.05(2).  Nor  do  the 
regulations  allow  a  custodian  to  assess  fees  in  excess 
of  those  approved  for  search  and  segregation  time  and 
for  photocopies.  See  C.M.R.  32.06  (fee  provisions  of 
regulations).    No  provision  of  the  regulations  allows 
a  custodian  to  charge  for  supervising  a  requester's 
inspection  of  public  records. 


Whether  exemptions  (b),(c)  and  (f)  wilt  exempt  from 
disclosure  under  the  Public  Records  Law  certain  daily 
housing  inspection  reports. 

Housing  inspection  reports  are  public. 

The  second  clause  of  exemption  (c)  requires  a 
balancing  of  the  inspectors'  right  of  privacy  against 
the  public's  right  to  know.  Attorney  General  v. 
Assistant  Commissioner  of  the  Real  Property  Department 
of  Boston,  380  Mass.  623,  625  (1980);  Attorney  General 
V.  Board  of  Assessors  of  Woburn,  375  Mass 

apply 
may 


432 


  430 

(1978).    The  exemption  will  only  apply  if  the 
inspectors'  privacy  i nterest . wh i ch  may  be  harmed  by 
disclosure  outweighs  the  public  interest  in 
disclosure.    Release  of  the  requested  information 
could  conceivably  subject  housing  inspectors  to 
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annoyance  and  harassment  in  the  conduct  of  their 
official  duties.    Public  employees,  however,  have  a 
greatly  diminished  expectation  of  privacy  with  respect 
to  the  manner  in  which  they  perform  their  duties. 
Moreover,  the  public  has  a  great  interest  in  the 
performance  of  public  housing  inspectors  and  a  strong 
concern  for  public  safety.    Therefore,  intimation  of 
harassment  will  not  justify  non-disclosure  of  the 
requested  records  on  the  basis  of  the  privacy 
exempt  ion. 

Exemption  (f)  exempts  from  disclosure  investigatory 
materials  necessarily  compiled  out  of  the  public  view 
by  investigatory  officials,  the  disclosure  of  which 
would  not  be  in  the  public  interest.  G.  L.  c.  4, 
§7(26)(f).     Implicit  within  the  meaning  of  the  word 
"investigatory"  is  that  the  records  so  described 
directly  relate  to  an  ongoing  investigation.     It  has 
not  been  argued,  nor  is  it  apparent,  that  the 
requested  documents  were  necessarily  compiled  out  of 
the  public  view  to  protect  an  ongoing  i^nvest  i  gat  i  on . 
Furthermore,  the  public  would  be  poorly  served  by  an 
administrative  policy  which  permits  evidence  of 
building  defects  to  be  concealed  from  public  review. 
Moreover,  the  State  Building  Code  requires  all  reports 
of  inspections  to  be  open  to  public  inspection.  780 
C.M.R.  108.7.    Therefore,  exemption  (f)  does  not 
protect  the  requested  reports  from  disclosure. 

The  general  purpose  of  exemption  (b)  is  similar  to 
that  of  the  cognate  federal  provision  which  merely 
relieves  agencies  of  the  burden  of  assembling  and 
maintaining  for  public  inspection  matters  in  which  the 
public  cannot  reasonably  be  expected  to  have  a 
legitimate  interest.  See  Department  of  the  Ai.r  Force 
V.  Rose.  425  U.S.  352,  362-370  (1976)( interpretat ion 
of  5  U.S.C.,  §552  (b)(2)).    The  language  of  the  second 
clause  of  the  Massachusetts  version,  however,  requires 
a  custodian  to  also  demonstrate  that  the  proper 
performance  of  necessary  governmental  functions 
requires  the  withholding  of  the  requested  information 
in  order  for  the  exemption  to  apply.    Given  the  State 
Building  Code  requirement  of  disclosure  of  building 
code  violation  reports,  and  the  public  interest  in 
these  reports,  exemption  (b)  cannot  provide  a  basis 
for  withholding  disclosure. 
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SPR  87/15 
ISSUE: 

HELD: 


RATIONALE: 


SPR  87/24 
ISSUE: 

HELD: 

RATIONALE: 


Whether  exemption  (c)  provides  a  basis  for  withholding 
from  disclosure  names  of  applicants  for  subsidized 
housing. 

Exemption  (c)  will  allow  a  custodian  to  withhold 
disclosure  of  the  requested  information  because  the 
privacy  interests  of  the  applicants  outweigh  the 
public  interest  in  disclosure. 

The  fact  that  an  individual  is  an  applicant  for 
subsidized  housing  reveals  that  the  individual  is 
experiencing  difficulty  in  his  financial  condition. 
An  individual's  financial  condition  can  be 
characterized  as  an  intimate  detail  of  a  highly 
personal  nature.    Disclosing  facts  about  his  financial 
condition  can  result  in  embarrassment  to  an  individual 
of  normal  sensibilities.    Furthermore,  the  public's 
interest  in  knowing  whether  subsidized  housing  units 
are  being  made  available  to  qualified  applicants  in 
the  order  in  which  the  applications  were  received  can 
be  served  without  the  disclosure  of  applicant 
identities.    Therefore,  the  custodian  may  release  the 
applicant  waiting  list  once  the  appli-cant  names  are 
deleted  or  indicated  by  a  code  reference. 


May  a  custodian  assess  fees  in  excess  of  the 
regulations  in  order  to  cover  the  cost  of  overtime  pay 

A  custodian  may  not  alter  the  access  fees  prescribed 
by  the  Public  Records  Access  Regulations. 

The  regulations  limit  the  fee  for  search'  time  or 
segregation  time  to  six  dollars  per  hour.  Therefore, 
a  custodian  may  choose  to  photocopy  public  records 
after  normal  business  hours,  but  must  bear  the 
additional  cost  this  method  incurs. 
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SPR  87/20 
ISSUE: 

HELD: 

RATIONALE: 


SPR  87/173 
ISSUE: 

HELD: 


Whether  financial  information  concerning  a  developer 
seeking  to  execute  an  agreement  with  a  municipality 
exempt  from  disclosure  by  exemptions  (c),(d)  and  (g) 


I  s 


exempt  from  disclosure  by  exemptions  (c),(d)  and  (g 

Exemptions  (c),(d)  and  (g)  will  not  provide  the  bas 
for  withholding  any  of  the  information. 

Exemption  (c)  cannot  be  used  to  protect  the  privacy 
interests  of  corporate  entities.    Therefore,   it  will 
not  apply  to  withhold  the  financial   information  of  a 
corporate  developer . 

Under  the  Massachusetts  law,  financial  data  submitted 
to  a  governmental  entity  is  protected  from  disclosure 
only  if  it  meets  all  six  of  the  criteria  contained  in 
exemption  (g).    As  the  financial  information  requested 
was  submitted  as  a  condition  of  receiving  a 
governmental  benefit,  it  fails  to  meet  one  of  the 
criteria  expressed  in  exemption  (g).  Therefore, 
exemption  (g)  cannot  serve  as  a  basis  for  withholding 
disclosure  of  these  records. 

The  requested  information  was  contained  in  letters  to 
the  developer  from  various  financial  institutions.  As 
such,  they  are  not  documents  or  records  exchanged 
between  governmental  entities.    Therefore,  exemption 
(d),  which  recognizes  a  limited  governmental 
privilege,  may  not  be  used  to  withhold  their 
disclosure. 


Whether  a  census  master-  list  is  a  public  record 
subject  to  the  mandatory  disclosure  provision  of  the 
Pub  I ic  Records  Law. 

The  requested  municipal  master  census  list,  with  the 
exception  of  indications  of  special  needs  status  and 
unlisted  telephone  numbers,  is  a  public  record. 
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RATIONALE:       The  requested  census  lists  contain  information  which 
implicates  the  privacy  interests  of  the  subjects, 
thereby  triggering  analysis  under  the  second  clause  of 
the  privacy  exemption.    Under  the  balancing  test  of 
this  analysis,  the  exemption  will  only  apply  where  the 
privacy  interest  of  the  record  subject  outweighs  the 
public  interest  in  disclosure. 

The  Legislature  has  provided  for  the  creation  of 
municipal  census  lists  containing  information 
regarding  the  name,  address,  date  of  birth,  occupation 
and -nat ional  i ty  of  each  resident.  G.L.c.  51,  §§4,  6. 
Therefore,  such  information  is  a  public  record.  The 
requested  census  list,  however,  contains  additional 
information,  not  mandated  by  statute,   including  the 
subjects'  telephone  numbers.    Apart  from  the  unlisted 
telephone  numbers,  which  imply  a  heightened 
expectation  of  privacy,  this  additional  information 
does  not  comprise  intimate  details  of  a  highly 
personal  nature.    Furthermore,  such  information  is 
available  elsewhere.    See  Pottle  v.  School  Committee 
of  Braintree.  395  Mass.  861,  866  (1985)  (availability 
of  substantially  the  same  information  elsewhere 
naturally  weakens  claim  for  application  of  the  privacy 
exemption).    Therefore,  only  the  unlisted  telephone 
numbers  are  exempt  by  reason  of  the  privacy  exemption. 

The  requested  lists  also  include  certain  school 
enrollment  information  which,  if  in  the  custody  of  a 
school  department  would  be  disclosable  to  third 
parties  only  upon  written  consent  of  the  student  or 
his  parent.  603  C.M.R.  23.02  (5).    Such  information 
maintained  by  other  than  a  school  department  is, 
however,  subject  to  the  disclosure  provisions  of  the 
Public  Records  Law.    See  Torres  v.  Attorney  General , 
391  Mass.  1,  9  n.10  (information  unavailable  in  one 
context  subject  to  disclosure  in  another).    The  grade, 
name  of  school,  distinction  between  public  and  private 
enrollment,  as  well  as  the  fact  that  an  individual 
between  the  ages  of  sixteen  and  twenty-one  is  not 
enrolled  in  school  cannot  be  said  to  be  highly 
personal   in  nature  as  disclosure  is  not  likely  to 
embarrass  or  stigmatize  an  individual:    The  fact  that 
a  child  is  entered  in  a  special  needs  program, 
however,   is  highly  personal  and  disclosure  may  prove 
harmful  to  the  child.    Furthermore,  such  information 
is  not  required  to  satisfy  the  public's  right  to 
measure  the  efficiency  and  integrity  of  public 
employees.    Therefore,  of  the  school  enrollment 
information,  only  the  special  needs  status  implicates 
a  degree  of  privacy  interest  sufficient  to  withhold 
disclosure  under  the  exemption. 
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SPR  87/157 
ISSUE: 

HELD: 

RATIONALE: 


SPR  87/148 
ISSUE: 


Whether  a  contract  for  consultant  services  issued  by  a 
state  agency,  which  includes  incorporated  documents  is 
a  pub  I ic  record. 

All  government  agreements  involving  a  sum  in  excess  of 
fifty  dollars  are  specifically  subject  to  mandatory 
disclosure  by  virtue  of  St.  1973,  c.  1050,  §6. 

The  current  definition  of  public  records  embraces  all 
documents  or  data  that  were  public  records  prior  to 
enactment  of  the  1973  version  of  the  Public  Records 
Law.  St.  1973,  c.  1051,  §6;  Hast  inqs  &  Sons  Pub  I  ishmq 
Co.  V.  City  Treasurer  of  Lynn,  374  Mass.  812,  816 
(1978).    The  prior  definition  of  a  public  record 
included  all  government  contracts  over  fifty  dollars 
in  which  an  authority  established  by  the  General  Court 
was  a  party.    St.  1969,  c.  831,  §1  (b),  enacted  as 
G.L.C.  66,  §17B.    This  provision  includes  all  material 
which  is  expressly  incorporated  by  reference  into  the 
terms  of  the  contract.    Therefore,  the  entire  contract 
is  outside  the  application  of  the  exemptions  of  the 
Public  Records  Law  and  subject  to  mandatory 
disclosure.  G.L.c.  4,  §7  (26);  G.L.c.  66,  §10. 


Whether  a  staff  shortage  relieves  a  record  custodian 
of  his  responsibilities  to  provide  access  to  public 
documents  under  the  Public  Records  Law. 


HELD:  A  state  agency  must  commit  sufficient  resources  to 

allow  requesters  access  to  public  records  within  the 
statutory  ten  day  I  imi  t . 

RATIONALE:       The  Legislature  has  deemed  access  to  government 

records  an  important  objective  which  each  agency  must 
achieve  concurrently  with  its  other  duties.  Personnel 
shortages  and  budgetary  limitations,  as  well  as  the 
scope  of  a  record  request,  can  impact  the  timeliness 
of  a  response.    Nevertheless,  neither  the  volume  of 
the  request  nor  a  claim  of  administrative 
inconvenience  will  excuse  an  agency's  compliance  with 
the  statutory  ten  day  limit  on  responses.    Lane  v . 
Department  of  Revenue.  Suffolk  Superior  Ct..  C.A.  No. 
87329  (1987).    Record  access  rights  may  be  limited 
only  when  the  requester's  monopolization  of  an 
agency's  records  amounts  to  substantial  and 
unreasonable  interference  with  the  rights  of  others. 
Direct  Mail  Service.   Inc.  v.  Registrar  of  Motor 
Vehicles,  296  Mass.  353,  357  (1937). 
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SPR  87/135 
ISSUE: 


HELD: 


RATIONALE: 


SPR  87/117 
ISSUE: 

HELD: 


Whether  a  custodian  may  provide  an  alternative  format 
of  a  requested  document  where  the  requested  format  is 
no  longer  readily  available  because  it  has  been 
removed  from  the  place  where  it  should  be  kept. 

A  custodian  is  responsible  for  the  safekeeping  and 
accessibility  of  all  public  records  under  his  control 
and  must  comply  with  all  reasonable  requests  for 
ex i  St  i ng  documents . 

All  independent  public  records  are  subject  to 
mandatory  disclosure  upon  request.  G.L.C.  66.  §10 
(b).    An  offer  to  provide  a  requester  with  an 
alternative  form  of  a  requested  record  does  not 
satisfy  the  statutory  obligation.    Therefore,  an  offer 
to  provide  a  copy  of  the  tape  of  a  meeting  is  an 
unsatisfactory  response  to  a  request  for  the  official 
minutes  of  the  meeting. 

Furthermore,  public  records  are  to  be  arranged  to 
allow  for  convenient  public  examination.  G.L.c.  66, 
§12.    They  are  to  be  stored  in  fireproof  vaults  when 
not  in  use.  G.L.c.  66,  §11.     It  is  highly  improper  for 
a  person  to  keep  a  public  record  in  his  possession  or 
remove  it  from  where  it  is  usually  kept.  G.L.c.  66, 
§15. 


Whether  a  school  daily  attendance  register  of  students 
is  a  public  record  subject  to  the  mandatory  disclosure 
provision  of  the  Public  Records  Law. 

Absent  a  release  from  the  record  student  or  his 
parent,  regulations  promulgated  pursuant  to  express 
statutory  authority  operate  through  exemption  (a)  to 
provide  a  basis  for  withholding  from  any  third  party 
disclosure  of  the  attendance  register. 
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RATIONALE:       The  Legislature  requires  each  school  committee  to 

establish  a  student  record  information  system  and  to 
provide  access  to  the  record  student,  his  parents,  and 
authorized  school  personnel.  G.L.c.  71,  §34D;  603 
C.M.R.  23.07  (2)-(3).    Other  individuals  seeking 
access  to  such  information  are  "third  parties."  Third 
party  access  requires  written  consent  from  the  record 
student  or  his  parents.  603  C.M.R.  23.07  (4). 

A  student  record  is  defined  to  include  all  information 
kept  by  a  public  school  of  the  Commonwealth  concerning 
a  student  which  is  organized  in  such  a  way  as  to 
reveal  his  identity.  603  C.M.R.  23.02  (5). 

Since  the  attendance  records  relate  to  identifiable 
students,  they  constitute  student  record  information 
and  are  not  subject  to  disclosure  to  the  third  party 
requester  pursuant  to  statutory  authority  expressly 
providing  for  maintenance  of  student  records. 


SPR  87/113 

ISSUE:  Whether  the  executive  session  minutes  and  information 

relating  to  the  private  financial  agreement  between  a 
public  official  and  a  private  citizen  are  public 
records  subject  to  mandatory  disclosure. 

HELD:  Information  relating  to  the  record  subjects'  business 

relationship  and  to  the  chronology  of  events  leading 
to  the  agreement  is  a  public  record.    Exemption  (a), 
however,  operating  through  the  executive  session 
provision  of  the  Open  Meeting  Law,  provides  a  basis 
for  withholding  from  disclosure  the  specific  terms  of 
the  agreement . 

RATIONALE:       An  agency  may  invoke  exemption  (a)  as  a  basis  for 

withholding  requested  materials  where  the  language  of 
the  statute  of  exemption  relied  upon  suggests  the 
provision  is  intended  to  restrict  the  public's  right 
to  inspect  records  under  the  Publ  ic  Records  Law. 
Attorney  General  v.  Collector  of  Lynn,  375  Mass.  151, 
154  (1979).  ■  The  Open  Meeting  Law  allows  a  municipal 
agency  to  meet  in  executive  sessions  to  conduct  its 
investigations.  G.L.c.  39,  §23B  (7). 
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The  purpose  behind  the  provision  is  to  avoid 
prejudicing  the  agency's  investigation  and  to  protect 
the  privacy  interests  of  the  subjects.    Where,  as  in 
this  case,  the  investigation  has  concluded,  disclosure 
of  the  minutes  will  not  prejudice  an  ongoing 
investigation.    Accordingly,  the  only  basis  for 
retaining  the  requested  minutes  is  the  privacy 
interests  of  the  subjects.    Therefore,  it  is  necessary 
to  employ  the  analysis  prescribed  by  the  privacy 
exempt  ion. 

Under  the  analysis  of  the  privacy  exemption,  the 
public's  right  to  know  prevails  unless  disclosure 
publicizes  "intimate  details  of  a  highly  personal 
nature."    Attorney  General  v.  Assistant  Commissioner 
of  the  Real  Property  Department  of  Boston,  380  Mass. 
623,  625  (1980).    Some  of  the  information  focused  on 
in  the  investigation  is  already  a  matter  of  public 
record.    Disclosure  of  this  previously  publicized 
information  cannot  now  result  in  an  unwarranted 
invasion  of  privacy.    Pottle  v.  School  Committee  of 
Braintree,  395  Mass.  861,  866  (1985).  Although 
individuals  may  have  a  great  privacy  interest  in  their 
personal  associations  and  financial  matters,  public 
employees,  as  a  class,  do  not  have  the  same 
expectation  of  privacy  in  those  matters  relating  to 
their  employment  as  their  private  sector 
counterparts.    Moreover,  since  the  agency  found  no 
evidence  of  wrongdoing,  the  materials  present  a  weaker 
case  for  a  claim  of  exemption.    Re i nste i n  v .  Po I  i ce 
Commissioner  of  Boston,  378  Mass.  281,  293  (1979). 

On  the  other  hand,  there  is  great  public  interest  in 
allegations  of  a  public  official's  misuse  of  his 
official  authority  and  in  the  manner  in  which  the 
allegations  of  such  misuse  are  investigated. 
Therefore,  this  great  public  interest  requires 
disclosure  of  those  portions  of  the  minutes  which 
relate  to  the  parties'  business  relationship  and  to 
the  events  which  led  to  their  agreement.    The  actual 
terms  of  the  agreement,  however,  unnecessarily 
compromise  the  parties'  privacy  considerations  while 
they  add  little  to  the  public's  ability  to  evaluate 
the  propriety  or  thoroughness  of  the  official 
investigation.    Consequently,  those  portions  of  the 
requested  materials  pertaining  to  the  specific  terms 
of  the  private  financial  transaction  are  exempt  from 
disclosure  by  exemption  (a)  operating  through  the  Open 
Meet  i ng  Law. 
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SPR  87/112 


ISSUE:  Whether  a  list  of  low  interest  loan  recipients  for 

home  improvement  funds,  which  includes  the  applicant's 
name,  address,  amount  of  the  loan,  and  related 
financial  information  is  exempt  from  mandatory 
disclosure  under  the  Public  Records  Law  by  reason  of 
exemption  (c). 

HELD:  The  names  and  addresses  of  the  participants  and  the 

amount  of  the  loan  each  received  is  subject  to 
disclosure  as  a  public  record.    The  financial 
information  contained  in  the  applications  is  also 
subject  to  disclosure  if  its  disclosure  is  not 
associated  with  an  identifiable  individual. 

RATIONALE:       Low  interest  loan  information  implicates  the  privacy 
interests  of  loan  recipients  and  involves 
consideration  of  the  privacy  exemption.  Analysis 
under  the  relevant  second  clause  of  the  privacy 
exemption  requires  a  balancing  of  the  public's  right 
to  know  against  the  privacy  interest  which  may  be 
harmed  if  disclosure  is  required.    An  expectation  of 
confidentiality  is  relevant  in  determining  the  degree 
of  privacy  invasion  that  would  result.    At torney 
General  v.  School  Committee  of  Northampton.  375  Mass. 
127.  129  (1978). 

Although  the  applicants  are  promised  confidentiality 
with  respect  to  their  applications,  their  names  and 
addresses  along  with  the  amount  of  the  loans  received 
are  readily  available  from  the  Registry  of  Deeds.  In 
that  the  applications  reveal  that  a  participant  is 
receiving  public  assistance,  they  may  also  reveal  that 
he  is  experiencing  personal  financial  difficulty.  The 
income  level  for  loan  recipients  established  by  the 
guidelines,  however,   is  sufficiently  high  to  indicate 
that  the  lender,  in  fact,  believes  the  recipient  to  be 
in  a  fairly  sound  financial  condition.  Accordingly, 
disclosure  of  an  individual's  participation  m  the 
loan  program  is  unlikely  to  result  in  the  stigma  which 
might  attach  where  financial  difficulty  is  necessarily 
implicated.    Therefore,  the  participants  have  only  a 
limited  interest  in  the  disclosure  of  their  names  and 
addresses. 
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This  limited  privacy  interest  is  outweighed  by  the 
great  public  interest  in  monitoring  programs  such  as 
this  which  involve  the  disbursement  of  public  funds. 
This  public  interest  would  be  furthered  by  release  of 
the  identities  of  the  recipients  and  the  amount  of 
funds  each  received.    Therefore,  the  privacy  exemption 
will  not  serve  to  exempt  this  information  from 
disclosure. 

The  personal  financial  information  which  is  submitted 
as  part  of  the  application  process,  however, 
implicates  a  greater  privacy  interest.  Furthermore, 
the  public  interest  in  monitoring  the  program  can  be 
served  without  providing  details  which  could  directly 
or  indirectly  associate  an  individual  participant  with 
his  personal  financial   information.    Therefore,  the 
personal  financial  information  is  subject  to  mandatory 
disclosure  as  a  public  record  only  if  all  identifying 
detai  Is  are  deleted. 

SPR  87/110 


ISSUE: 


HELD: 


Whether  a  draft  of  a  contract  agreement  between  two 
boards  of  selectmen  containing  handwritten 
annotations,  and  a  memorandum  referring  to  the  same 
transaction  are  exempt  from  mandatory  disclosure  under 
the  Public  Records  Law  by  reason  of  exemption  (d). 

The  requested  documents  are  subject  to  disclosure  with 
the  exception  of  those  handwritten  annotations  which 
would  impact  on  one  of  the  party's  bargaining  position 
i  f  disclosed. 


RATIONALE:       Exemption  (d)  provides  a  limited  executive  privilege 
to  withhold  from  disclosure  recommendations  on  legal 
and  policy  matters  found  within  an  ongoing 
deliberative  process.    See  Vaughn  v.  Rosen,  523  F.  2d 
1136,  1144  (D.C.  Cir.  1975)(const ru ing  cognate 
provision  of  federal  Freedom  of  Information  Act).  The 
requested  documents  generally  do  not  possess  the 
deliberative  character  necessary  for  the  application 
of  exempt  i on  (d ) . 


Exemption  (d)  may  be  used,  however,  to  withhold  from 
disclosure  recommendations  or  opinions  which  could 
adversely  impact  the  bargaining  position  of  one  of 
parties  if  prematurely  disclosed.    Both  parties  to 
agreement  have  seen  the  typed  drafts.  Therefore, 
disclosure  of  the  typed  portions  cannot  affect 
negotiations.    The  handwritten  annotations  contain 
material  which  if  disclosed  would  adversely  impact 
the  bargaining  position  of  one  of  the  parties. 
Therefore,  those  annotations  are  exempt  from  mandatory 
disclosure  until  such  time  as  disclosure  will  no 
longer  affect  negotiations. 
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SPR  87/106 
ISSUE: 

HELD: 


RATIONALE: 


Whether  a  police  department's  internal  affairs  records 
are  exempt  from  disclosure  by  reason  of  exemptions 
(a),  (c)  and  (f). 

The  names  and  addresses  of  complainants,  witnesses  and 
informants  fall  under  exemption  (f)  and  may  be 
withheld  from  disclosure.    The  arrest  booking  sheets, 
incident  reports,  arrest  records,  journal  entries  and 
F.B.I,  identification  sheets  are  Criminal  Offender 
Record  Information  (CORI)  and  exempt  from  disclosure 
by  G.L.  C.6  ,§172  through  exemption  (a).  Any 
indicators  of  the  identity  of  arrested  individuals  are 
also  CORI  and  may  be  deleted  before  disclosure. 

Exemption  (c)  serves  to  withhold  disclosure  of 
personnel  information  which  is  of  a  personal  nature. 
Globe  Newspaper  Company  v.  Boston  Retirement  Board, 
388  Mass.  427,  438  (1983).    "Information  of  a  personal 
nature,"  as  it  relates  to  public  employees,  is  defined 
as  information  which  could  harm  the  subject  if 
disclosed.    The  officers  in  this  case  cannot  be  harmed 
by  disclosure  because  the  internal  investigations 
resulted  in  their  exoneration.    Therefore,  the  privacy 
exemption  does  not  serve  as  the  basis  for  withholding 
disclosure  of  the  requested  reports. 
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Exemption  (f)  is  intended  to  allow  investigative 
officials  to  provide  an  assurance  of  confidentiality 
to  private  citizens  so  that  they  will  speak  openly 
about  matters  under  investigation.    Bouqas  v.  Chief  of 
Pol  ice  of  Lexington.  371  Mass.  59,  62  (1976). 
Therefore,  there  is  no  requirement  that  an  agency 
demonstrate  prejudice  to  an  ongoing  investigation  to 
withhold  the  identities  of  complainants.  However, 
information  which  if  disclosed  will  not  create  a  risk 
of  directly  or  indirectly  identifying  a  complainant  is 
subject  to  mandatory  disclosure.      Therefore,  the 
investigatory  exemption  provides  a  basis  for 
withholding  any  details  in  the  requested  records  which 
identify  private  citizens  who  have  provided  law 
enforcement  officials  with  information. 

Certain  records  contained  in  the  internal  affairs  file 
were  made  by  a  criminal  justice  agency,  concern  an 
identifiable  individual  and  relate  to  the  nature  or 
disposition  of  a  criminal  charge  or  an  arrest  which 
could  result  in  incarceration.    Therefore,  the 
language  of  the  CORI  law  imposes  a  restriction  on  the 
right  of  the  public  to  inspect  these  records.  In 
addition,  any  identifiers  relating  to  an  arrested 
individual  contained  in  other  documents  are  also  CORI 
and  are  to  be  withheld  from  disclosure  on  the  basis  of 
the  CORI   law  operating  through  exemption  (a). 

SPR  87/96 

ISSUE:  Whether  a  school  Superintendent  must  make  available  as 

a  public  record  a  list  of  staff  members  created 
pursuant  to  603  C.M.R.  7.02  (22). 

HELD:  A  custodian  is  not  required  to  create  a  record  in 

response  to  a  record  request. 

RATIONALE:       The  existing  regulation  provides  that  the  school 

committee,  not  the  Superintendent,  shall  maintain  a 
list  of  staff  members  as  a  public  record.    As  the 
record  request  does  not  fall  within  the 
Superintendent's  duties  as  custodian,  he  is  not 
responsible  for  creating  such  a  list  upon  request. 
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SPR  87/82 


ISSUE:  Whether  an  interna!  investigation  report  compiled  by  a 

police  department  regarding  a  complaint  of  alleged 
police  misconduct  is  exempt  from  disclosure  by  reason 
of  the  privacy  exemption. 

HELD:  The  privacy  exemption  will  not  provide  the  basis  for 

withholding  disclosure. 

RATIONALE:       Since  the  Public  Records  Law  favors  disclosure,  the 
privacy  exemption  will  only  apply  where  the 
individual's  privacy  interest  in  nondisclosure 
outweighs  the  public  interest  in  disclosure.    At torney 
General  v.  Col  lector  of  Lynn,  377  Mass.  151,  156 
(1979).    Releasing  a  report  of  alleged  misconduct 
affects  a  police  officer's  privacy  interest  to  the 
extent  it  impedes  his  ability  to  function  in  his 
present  position  or  obtain  future  employment. 
Reinstein  v.  Police  Commissioner  of  Boston,  378  Mass. 
281,  292  (1979).    Accordingly,  materials  not 
unfavorable  to  an  officer  make  a  weaker  case  for 
exemption.    The  allegations  contained  in-  the  requested 
materials  were  not  serious  and  the  subject  officer  has 
been  exonerated  of  any  wrongdoing  by  the  department. 
Therefore,  the  officer's  privacy  interest  is  minimal. 

The  countervailing  public  interest  in  the  manner  in 
which  police  officers  conduct  their  duties  and  the 
manner  in  which  police  officers  process  citizen 
complaints  is  great.    Accordingly,  release  of  the 
report  does  not  constitute  an  unwarranted  invasion  of 
privacy.    Therefore,  the  privacy  exemption  will  not 
allow  withholding  disclosure. 

SPR  87/76 


ISSUE:  Whether  the  privacy  exemption  exempts  from  disclosure 

certain  portions  of  public  employees'  resumes. 

HELD:  The  requested  information  indicates  the  schools 

attended,  certificates  received,  professional  training 
received  and  licenses  held  by  the  subject  public 
employees.    Such  information  concerning  the 
educational  and  employment  history  of  public  employees 
is  not  of  a  sufficiently  personal  nature  to  be  exempt 
from  mandatory  disclosure.     It  consists  of  information 
which  is  routinely  presented  in  both  professional  and 
social  settings,   is  relatively  innocuous  and 
implicates  no  privacy  or  public  policy  exemption. 
Evaluative  materials,  however,  such  as  grade  point 
average  or  class  rank,  are  of  a  sufficiently  personal 
nature  to  warrant  exemption. 
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SPR  87/75 
ISSUE: 

HELD: 
RATIONALE 

SPR  87/64 
ISSUE: 

HELD: 
RATIONALE 


Whether  an  internal  report  and  related  correspondence 
pertaining  to  an  ongoing  correctional   investigation  is 
exempt  from  the  mandatory  disclosure  provision  of  the 
Public  Records  Law  by  reason  of  the  Fair  Information 
Practices  Act  (FlPA),  G.L.c.  66A,  operating  through 
exemption  (a). 

Exemption  (a)  provides  the  basis  for  withholding 
disclosure  of  the  requested  records  while  the  subject 
investigation  is  in  progress. 

G.L.c.  66A,  §2  ( i )  is  analogous  to  the  investigatory 
exemption  to  the  definition  of  a  public  record, 
G.L.c. 4,  §7(26)(f).    Under  the  investigatory  exemption 
analysis,  the  prejudice  to  effective  law  enforcement 
which  a  disclosure  may  cause  is  a  significant  factor 
in  determining  whether  the  exemption  applies.  The 
premature  disclosure  of  the  requested  information 
would  have  an  adverse  effect  on  the  ability  of  the 
Department  to  conduct  a  current  investigation. 
Therefore,  the  requested  records  are  exempt  from 
disclosure  under  the  Public  Records  Law  by  G.L.c.  66A, 
§2  ( i )  operating  through  exemption  (a). 


Whether  the  names  of  candidates  for  public  employment 
are  exempt  from  disclosure  by  reason  of  the  privacy 
exempt  ion. 

The  public  records  status  of  information  concerning  a 
candidate  for  public  employment  is  to  be  determined  on 
the  basis  of  that  individual's  stage  of  involvement  in 
the  screening  process. 

The  first  clause  of  the  privacy  exemption,  which 
allows  the  exemption  from  disclosure  of  certain 
medical  and  personnel   information,   requires  an  inquiry 
into  whether  the  requested  information  is  of  a 
"personal  nature."    Globe  Newspaper  Company  v.  Boston 
Ret  i  rement  Board.  388  Mass.  427,  438  (1983). 
"Personal,"  is  commonly  understood  to  mean  the 
intimate  affairs  of  a  particular  individual 
"Information  of  a  personal  nature"  has  been  construed 
to  mean  information  potentially  harmful  to  the  subject 
or  information  that  normally  would  not  be  shared  with 
strangers.    Disclosure  of  the  identification  of  a 
candidate  publicizes  his  intent  to  pursue  a  career 
change  which  could  affect  his  ability  to  function  m 
his  present  employment.    Therefore,  the  privacy 
exemption  allows  the  withholding  of  a  raw  list  of  the 
identities  of  general  applicants  for  a  position  of 
pub  I  i  c  emp I oyment . 
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As  a  candidate  progresses  in  the  screening  process, 
however,  his  expectation  of  confidentiality 
decreases.    Application  of  the  privacy  exemption  to 
names  of  semi -f inal  i sts  turns  on  the  existence  of  a 
particularized  need  for  privacy  as  determined  on  a 
case  by  case  basis.    Therefore,  the  names  of 
semi -f i nal  i sts  are  subject  to  disclosure  unless  a 
particularized  and  legitimate  expectation  of 
confidentiality  is  demonstrated. 

The  ultimate  selection  of  a  public  official  is  of 
vital  interest  to  a  community.    Accordingly,  no 
finalist  can  reasonably  expect  his  identity  to  remain 
undisclosed.    Therefore,  the  names  of  all  finalists 
are  subject  to  mandatory  disclosure  under  the  Public 
Records  Law. 

SPR  87/52 

ISSUE:  Whether  a  record  custodian  may  place  certain 

restrictions  on  a  requester's  access  to  public  records. 

HELD:  A  record  custodian  may  not  establish  internal 

procedures  which  infringe  upon  the  rights  of  access 
provided  by  the  Public  Records  Law  and  its 
accompanying  regulations.    G.L.c.66,  §10(c),  950 
C.M.R.  32:00  eK  seq. 

RATIONALE:       The  Public  Records  Law  provides  that  all  public 
records  must  be  made  available  to  requesters  at 
reasonable  times,  as  soon  as  practicable,  and  without 
unreasonable  delay.  G.L.c.66,  §10(a),  950  C.M.R.  32,05 
(2).    The  reasonableness  of  a  particular  response  is 
dependent  upon  the  volume  of  the  records  requested, 
their  storage  location  and  the  certainty  of  their 
public  records  status.    Therefore,  a  custodian  may  not 
arbitrarily  designate  one  day  a  week  for  records 
access.    Furthermore,  where  there  is  evidence  that  the 
requested  records  are  available  without  extensive 
searching,  a  policy  establishing  a  response  time  of 
even  two  days  may  be  unreasonable  under  the  Public 
Records  Law. 
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Thank  you,  on  behalf  of  Massachusetts  Secretary  of  State 
Connolly  and  Supervisor  of  Public  Records  Igoe,  for  the  opportunity 
to  discuss  the  most  efficient  means  of  resolving  Freedom  of 
Information  Act    disputes.    The  Federal  Freedom  of  Information  Act 
is  the  model  which  was  used  to  develop  the  Massachusetts  Public 
Records  Law  in  1973.  \  J    Therefore,   it  is  hoped  that  a  review  of 
the  Massachusetts  process  may  offer  the  Subcommittee  some  helpful 
insights. 

Massachusetts  has  had  a  statutory  definition  of  "public 
records"  since  1897.    Under  the  old  definition  of  "public  records," 
however,  a  requester  was  required  to  take  court  action  to  compel  the 
disclosure  of  requested  records  and  as  the  plaintiff  bore  the  costly 
and  time  consuming  burden  of  proving  that  the  requested  information 
was  pub  I  ic.  • 

In  1973,  the  statutory  definition  of  "public  records"  was 
radically  amended.    This  current  definition  broadly  defines  "public 
records"  to  include  all  documentary  materials  or  data,  regardless  of 
physical  form  or  characteristics,  which  are  made  or  received  by  any 
public  employee.  2J    There  is  now  a  statutory  presumption  that  all 
government  documents  are  public  and  it  is  the  burden  of  the  record 
custodian  to  provide  the  legal  justification  for  withholding 
records.  3./ 
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Massachusetts  law  has  provided  for  the  position  of  a 
Supervisor  of  Public  Records  (Supervisor)  since  1892.  A_J  The 
Supervisor  has  a  variety  record-related  responsibilities  ranging 
from  ink  specifications  on  state  typewriter  ribbons  to  the 
maintenance  and  preservation  of  records  held  by  any  Massachusetts 
unit  of  government.     In  1976,  the  Supervisor  was  statutorily 
required  to  ensure  the  proper  administration  of  the  Massachusetts 
Public  Records  Law.  5^/    He  was  given  the  author  i.ty  to  promulgate 
regulations  necessary  to  effectuate  his  new  statutory  mandate.  6^/ 
Consequently,  there  is  now  an  administrative  official  who  assists 
individuals  in  their  quest  for  government  information. 

The  Supervisor  is  appointed  by  the  Secretary  of  State  with  the 
approval  of  the  Governor.  1_J    He  may  be  removed  by  the  Secretary, 
but  only  with  the  approval  of  the  Governor.  8^/    Clearly,  the  reason 
for  requiring  the  Governor's  approval  for  appointment  or  removal  is 
to  ensure  that  the  Supervisor  will  not  be  beholden  to  a  single 
constitutional  officer.    Many  of  the  Supervisor's  determinations 
have  political   implications  and  consequences.    Therefore,   it  is 
necessary  to  statutorily  provide  for  a  layer  of  political  insulation 
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The  law  provides  that  any  person  may  avail  himself  of  the 
administrative  remedy.    The  appeals  process  is  simple.    Once  a 
written  request  9^/  is  denied  in  writing  or  ten  days  pass  from  an 
agency's  receipt  of  a  request,  an  appeal  becomes  ripe.  10./  The 
requester  may  then  send  the  Supervisor  a  copy  of  his  request  letter 
under  a  cover  letter  which  explains  the  events  leading  up  to  the 
appeal.  11./    There  is  no  filing  fee  and  a  petition  is  docketed  as 
soon  as  it  is  procedurally  correct.    Petitioners  range  from  high 
ranking  elected  officials,  to  the  press,  to  individuals  with  a 
commercial  interest,  to  individuals  incarcerated  in  state 
correctional  institutions  and  mental  health  care  facilities. 

The  support  staff  of  the  Supervisor  consists  of  one  lega-l 
counsel,  three  staff  attorneys,  one  or  two  legal   interns  and  one 
administrative  assistant.    The  legal  counsel   is  primarily 
responsible  for  overseeing  the  daily  work  of  the  staff. 

Once  an  appeal   is  docketed  by  the  administrative  assistant,  it 
is  assigned  by  the  legal  counsel  to  a  staff  attorney.  Assignments 
are  based  on  the  attorney's  experience,  past  dealings  with  the 
parties  and  current  case  load.    The  staff  attorney  reviews  the  file, 
searches  for  precedents  from  the  collection  of  past  determinations 
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by  the  Supervisor  and  makes  an  initial  determination  on  the  public 
record  status  of  the  requested  materials.     If  the  attorney  initially 
concludes  that  the  requested  material   is  public,  the  record 
custodian  is  contacted.    It  is  explained  that  the  Supervisor  in 
similar  situations  in  the  past  has  ruled  that  the  desired  materials 
constitute  "public  records."    The  custodian  is  given  an  opportunity 
to  suggest  facts  which  distinguish  his  situation  from  past  cases. 
If  the  attorney  believes  that  the  custodian  has  failed  to  draw  a 
legally  significant  distinction,  he  is  advised  of  the  alternatives: 
he  may  voluntarily  agree  to  release  the  materials,  which  will  result 
in  a  brief  letter  from  the  Supervisor  acknowledging  his  cooperation; 
12./  or,  he  may  withhold  the  materials  and  receive  an  administrative 
determination  and  order  with  a  threat  of  referral  to  the  Department 
of  the  Attorney  General  for  judicial  enforcement.  13 ./  Probably 
fifty  percent  of  custodians  agree  to  release  the  records  if  the 
staff  person  takes  the  time  necessary  to  explain  the  reasoning 
behind  an  order  for  disclosure. 

Where  the  record  holder  refuses  to  release  the  records,  the  attorney 
prepares  a  report.    The  reports  are  distributed  among  the  members  of 
the  staff.    The  Supervisor,  legal  staff  and  Director  for  the 
Division  of  Public  Records  14./  meet  weekly  to  discuss  reported 


I 


Test  imony 
Page  five 
December  1 ,  1987 


cases.    Ideas  are  exchanged  in  a  round-table  fashion.  The 
Supervisor  decides  the  outcome  of  a  case  and  directs  the  staff 
attorney  to  prepare  a  determination.    Drafts  of  the  determinations 
are  submitted  to  the  legal  counsel  for  review.    The  drafts  are 
crafted  as  judicial  opinions,  replete  with  relevant  regulatory, 
statutory  and  judicial  citations.    Full  explanations  with  all  legal 
rationales  are  presented.    Although  careful  drafting  requires  time, 
it  will  help  prevent  a  second  or  third  explanation,  thereby  using 
staff  time  more  efficiently.    Furthermore,  the  drafts  are  written  in 
simple  language  so  that  the  ninety  percent  of  parties  who  have  no 
legal  background  or  assistance  will  fully  understand  them.    Once  the 
legal  counsel  is  satisfied  with  the  content  of  the  determination,  it 
is  presented  to  the  Supervisor  for  review.     If  it  acceptable,  it  is 
signed  by  the  Supervisor  and  sent  to  the  parties.    Custodians  are 
usually  given  ten  days  to  comply  with  an  order  of  the  Supervisor. 
If  the  requester  informs  the  Supervisor  that  a  custodian  has  failed 
to  comply  with  his  order,  the  case  may  be  referred  to  the  Department 
of  the  Attorney  General.  15./ 

This  process  is  very  effective.    The  Supervisor  docketed  479 
appeals  in  1986.    Disclosure  was  ordered  in  approximately 
eighty-five  percent  (85%)  of  the  determinations.    Less  than  one 


I 


Test  imony 
Page  six 

December  1,  1987 


percent  (1%)  of  the  appeals  resulted  in  a  referral  to  the  Department 
of  the  Attorney  General.    To  date,  all  of  the  1986  referrals  have 
been  upheld  in  court . 

Record  custodians  may  also  petition  the  Supervisor  for  an 
advisory  opinion.  16./    An  advisory  opinion  is  handled  in  the  same 
manner  as  a  regular  appeal.    There  is,  of  course,  normally  no  need 
to  contact  the  record  custodian  because  there  is  no  outstanding 
request.    Sometimes,  however,  a  request  may  prompt  a  petition  for  an 
advisory  opinion.     In  such  a  situation,  ^a  phone  call  from  a  staff 
attorney  may  result  in  a  withdrawal  of  the  petition. 

The  legal  staff  also  fields  approximately  fifty  to 
seventy-five  telephone  inquiries  a  week.    No  formal  opinions  may  be 
given  over  the  telephone.  17./    Additionally,  no  staff  member  will 
contact  a  custodian  in  response  to  a  telephone  call.  Often, 
however,  a  staff  member  will  suggest  to  a  caller  that  the  caller 
recommend  to  the  custodian  that  a  call  be  made  to  the  office.  The 
office  probably  resolves  another  250  cases  a  year  informally  through 
patient  and  well  supported  telephone  discussions  of  the  applicable 
law  with  record  custodians. 
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The  office  also  engages  in  ambitious  outreach  programs.  The 
purpose  behind  the  programs  is  to  educate  both  requesters  and 
custodians  in  the  hope  that  resolutions  can  be  reached  without  the 
involvement  of  the  office.     In  the  past  few  years  we  have  had 
representatives  of  the  office  attend  conferences  of  various  public 
employee  associations,  newspapers  and  press  associations  and  visit 
municipalities.    The  outreach  programs  began  in  1984,  a  year  in 
which  the  Supervisor  docketed  222  appeals.     In  1985,  the  Supervisor 
docketed  299  appeals.    In  1986,  the  Supervisor  docketed  479 
appeals.    The  office  recognized  that  its  outreach  efforts  were  both 
advising  custodians  of  new-and  creative  legal  arguments  for 
withholding  disclosure  and  making  requesters  more  aware  of  the 
services  of  our  affice.    Consequently,  it  appeared  that  the  outreach 
program  was  backfiring.     In  1987,  however,  the  number  of  appeals 
docketed  has  begun  to  decline.    This  we  optimistically  attribute  to 
a  delayed  payoff  of  our  outreach  efforts. 

The  office  also  prints  publications  in  connection  with  its 
outreach  programs.  18./    The  publications  are  a  labor-efficient 
means  of  educating  the  people  who  use  the  office.    A  recent 
publication  which  has  received  national  recognition  and  is  now  m 
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its  second  printing  is  "The  Report  of  the  First  National  Conference 
on  Issues  Concerning  Computerized  Public  Records."  19./ 

Currently,  the  federal  law  requires  agencies  to  designate  a 
freedom  of  information  officer.    This  individual   is  responsible  for 
processing  requests.    A  freedom  of  information  officer,  however,  is 
an  employee  of  the  agency  and  may  not  be  totally  objective.     If  each 
freedom  of  information  officer  were  required  by  law  to  have  a  status 
independent  of  the  agency  where  he  would  be  free  from  political 
pressure,  and  had  a  support  staff  and  operation  similar  to  that  of 
the  Supervisor's  office,  it  is  likely  that  Freedom  of  Information 
Act  requests  could  be  more  efficiently  resolved.    Although  the 
addition  of  staff  personnel  would  initially  increase  the  operating 
cost  of  the  agency,  the  money  saved  by  avoiding  costly  litigation 
would  ultimately  result  in  a  cost  benefit. 

Thank  you  for  your  interest  and  attention.    Please  contact  me 
if  I  can  be  of  assistance  to  you.  20./ 
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FOOTNOTES 


1.  St.  1973,  C.1050,  codified  as  M.G.L.  c.  4.  §7  (26)  (1986  ed.) 
(statutory  definition  of  "public  records")  (attached  as  "Exhibit 
A"),  and  M.G.L.  c.  66,  §10  (1986  ed.)  (availability  of 
administrative  remedy  through  the  Office  of  the  Supervisor  of  Publ 
Records)  (attached  as  "Exhibit  B").    This  legislative  history 
results  in  a  freedom  of  information  act  which  has  two  component 
parts.    The  first  part  is  the  definitional  section  which  broadly 
defines  "public  records"  and  currently  contains  twelve  exemptions. 
The  second  part  provides  for  an  administrative  remedy. 

2.  M.G.L.  c.  4,  §7  (26)  (1986  ed.). 

3.  M.G.L.  c,  66,  §10  (c)  (1986  ed.). 

4.  St.  1892,  c.  333 

5.  St.  1976,  c.  438,  §2,  codified  as  M.G.L.  c.  66,  §10  (1986  ed.) 

6.  St.  1976,  c.  438,  §1,  codified  as  M.G.L.  c.  66,  §10  (1986  ed.) 
The  Public  Records  Access  Regulations  are  attached  as  "Exhibit  C." 

7.  M.G.L.  c.  2,  §4  (1986  ed.). 

8.  Id^ 

9.  Oral  requests  are  valid  public  records  requests.    950  C.M.R. 
32.05  (3);  but  see  950  C.M.R.-  32.08  (2)  (appeals  to  the  Supervisor 
must  include  a  copy  of  the  letter  requesting  the  records). 

10.  950  C.M.R.  32.08  (1). 

11.  950  C.M.R.  32.08  (2). 

12.  A  sample  letter  is  attached  as  "Exhibit  D." 

13.  A  sample  determination  is  attached  as  "Exhibit  E." 

14.  The  role  of  the  Director  of  Public  Records  is  insignificant. 
He  is  my  boss,  however,  and  he  would  be  wicked  pissed-off  if  he 
didn' t  get  a  pop. 

15.  M.G.L.  c.  66,  §10  (b)  (1986  ed.). 

16.  950  C.M.R.  32.07 

17.  Only  the  Supervisor  may  issue  a  formal  opinion.  M.G.L.  c,  66 
§10  (b)  (1986  ed.). 

18.  Attached  as  "Exhibi  t  F."  ' 

19.  Attached  as  "Exhibi t  G." 

20.  Room  1701,  One  Ashburton  Place,  Boston,  Massachusetts,  02108 
(617)  727-2832 
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7-84 

9 

84/17 

-student  records 
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1-87 

8 

86/63 

Lemon  Law 

-arbitration  application 

1-87 

16 

86/229 

Library  Users 

7-83 

1 

82/119 

Licensees 

-names  &  addresses 

7,10-86 
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10-85 

11 

85/98 

-Selectman 

1,4-85 

12 

84/215 

-t  ranscr  ipt  ion  of 

10-83 

4 

83/04 

-Wei  fare  Of f  ice 
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Determinations 


SPR  87/196 

ISSUE  I:  Whether  correspondence  between  a  public 

instrumentality  and  its  legal  counsel  may  be 
withheld  from  mandatory  disclosure  on  the 
basis  of  exemption  (d),  the  attorney-client 
privilege  or  the  work  product  doctrine. 

HELD:  Only  exemption  (d)  provides  a  limited  basis 

for  withholding  certain  correspondence 
relative  to  on-going  policy  deliberations. 

RATIONALE:      The  Supervisor  has  consistently  refused 

to  recognize  the  attorney-client  privilege 
and  work  product  doctrine  as  a  basis  for 
withholding  otherwise  public  records.     As  an 
evidentiary  privilege  and  a  civil  discovery 
rule,  respectively,  neither  can  be  considered 
a  statute  which  operates  through  the 
statutory  exemption  to  specifically  or  by 
necessary  implication  exempt  materials  from 
the  mandatory  disclosure  provision  of  the 
Public  Records  Law.     Moreover,  by  enacting 
the  Public  Records  Law,  the  Legislature 
exercised  the  client's  right  to  waive  the 
privilege  on  behalf  of  the  public  entity. 
See  District  Attorney  for  the  Plymouth 
District  v.  Board  of  Selectmen  of 
Middleborough,   395  Mass.  629,  633-634  (1985); 
Attorney  General  v.  Board  of  Appeals  of  the 
Town  of  Milton,  Suffolk  Superior  Court,  C.A. 
No.  46208,  Memorandum  of  Decision  (1981)  (the 
attorney-client  privilege  and  work  product 
doctrine  are  neither  express  nor  implied 
exemptions  to  the  statutory  definition  of 
"public  records").     Additionally,  the  mere 
fact  that  information  is  not  available 
through  the  civil  discovery  process  will  not 
bar  its  accessibility  under  the  Public 
Records  Law. 
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Portions  of  the  correspondence  which  relate 
to  legal  strategy  regarding  imminent  or 
pending  litigation  or  to  policy  positions 
currently  being  developed  by  the 
instrumentality  are  exempt  from  disclosure  by 
exemption  (d).     The  limited  executive 
privilege  provided  by  the  policy  exemption 
applies  only  to  deliberative  materials 
generated  as  part  of  an  on-going  deliberative 
process.     It  does  not  apply  to  purely  factual 
information,  nor  does  it  exempt  from 
disclosure  recommendations  on  policy  which 
has  been  established  or  litigation  which  has 
been  completed. 

N.B.     The  Supervisor's  position  has  been 
upheld  in  a  subsequent  decision  of  the 
Supreme  Judicial  Court.     See  Babets  v. 
Secretary  of  the  Executive  Office  of  Human 
Services,  403  Mass.  230,  237  n.  8  (1988) 
(citing  this  supervisory  determination  and 
others  as  authority  for  interpretation  of  the 
policy  exemption).     See  appendix  for  the  full 
text  of  the  Babets  decision. 

ISSUE  II:        Whether  executive  session  minutes  and 

documents  incorporated  into  those  minutes  are 
exempt  from  disclosure  by  reason  of  the  Open 
Meeting  Law  operating  through  exemption  (a). 

HELD:  The  Open  Meeting  Law  may  be  used  to  withhold 

the  minutes  upon  a  showing  that  disclosure 
would  prejudice  the  instrumentality's 
litigating  position. 

RATIONALE:       Exception  three  to  the  open  meeting 

requirement  of  the  Open  Meeting  Law  allows  a 
governmental  entity  to  enter  into  executive 
session  to  discuss  strategy  with  respect  to 
litigation.     G.  L.  c.   30A,   §  11  1/2   (3)  (1986 
ed .  )  .     The  minutes  of  such  sessions  may  be 
withheld  from  mandatory  disclosure  only  as 
long  as  their  publication  would  result  in 
prejudice  to  the  instrumentality's  legal 
position.     Documents  other  than  the  minutes 
themselves  do  not  acquire  the  protection  of 
the  exception  merely  by  being  incorporated 
into  those  minutes.     Such  documents  require 
an  independent  statutory  basis  to  be  withheld. 
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SPR  87/312 
87/340 

ISSUE: 


HELD: 


RATIONALE: 


Whether  a  private  advocacy  and  support  group 
providing  services  for  a  state  mental  health 
care  facility  is  a  governmental  entity  for 
purposes  of  the  Public  Records  Law. 

The  support  group  is  neither  a  governmental 
entity  nor  the  functional  equivalent  for 
purposes  of  the  Public  Records  Law. 

The  Federal  Freedom  of  Information  Act,  upon 
which  the  Massachusetts  Public  Records  Law  is 
based,  applies  a  four  prong  test  to  determine 
if  an  organization  is  the  functional 
equivalent  of  a  governmental  entity.  Board 
of  Trustees  of  Woodstock  Academy  v.  Freedom 
of  Information  Commission,  436  A, 2d  266,  271 
(1980).     The  support  group  fails  to  meet  any 
of  the  four  criteria  established  by  the 
test.     The  group  performs  no  governmental 
functions.     The  group's  use  of  a  state  office 
and  limited  supplies  does  not  constitute 
sufficient  government  funding.     The  filing  of 
annual  financial  reports  constitutes 
insignificant  government  involvement. 
Finally,  no  federal,  state,  or  local 
government  was  involved  in  its  creation. 


SPR  88/18 
ISSUE: 


HELD: 


Whether  either  exemption  (a)  or  exemption  (h) 
provides  a  basis  for  withholding  documents 
relating  to  a  process  used  to  screen 
qualifications  of  entitites  desiring  to  bid 
on  contracts  administered  by  a  public 
authority . 

Neither  exemption  is  applicable  to  the 
requested  materials. 
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RATIONALE:      Two  statutes  are  cited  as  the  bases  for 

operation  of  the  statutory  exemption.  The 
express  language  of  these  statutes  limits 
their  application  to  bidding  processes 
conducted  by  identified  agencies  other  than 
the  records  custodian.     Consequently,  they 
may  not  be  used  to  withhold  materials  in  the 
custody  of  any  agency  other  than  those 
specifically  identified  in  the  statutes. 

The  requested  materials  also  fall  outside  the 
scope  of  exemption  (h).     This  exemption  only 
applies  to  proposals  and  bids  submitted  as 
part  of  the  bidding  process,  and  governmental 
communications  which  evaluate  those  bids  and 
proposals.     Its  purpose  is  to  protect  the 
integrity  of  the  bidding  process  by  keeping 
all  bidders  and  potential  bidders  on  an  equal 
footing.     To  this  end,  it  allows  a 
governmental  entity  to  withhold  all  bids  and 
proposals  until  the  date  of  their  uniform 
opening  or  the  deadline  for  their  receipt, 
depending  on  the  nature  of  the  bidding 
process.     Governmental  communications 
concerning  evaluation  of  bids  and  proposals 
may  be  withheld  until  the  winning  bid  has 
been  selected.     The  authority's  argument  that 
the  documents  relating  to  bidders' 
qualifications  constitute  "bids  and 
proposals"  ignores  the  plain  language  of 
exemption  ( h ) . 

The  Public  Records  Law  exemptions  are 
strictly  and  narrowly  construed.  The 
qualification  process  focuses  on  the 
resources,  financial  stability,  and  past 
experience  of  the  bidders.  Consequently, 
disclosure  would  not  offend  the  rationale  of 
this  exemption  as  such  data  does  not 
ordinarily  reveal  the  kind  of  information 
which  would  benefit  subsequent  bidders  if 
disclosed.     Such  prejudice  is  even  more 
unlikely  in  cases  such  as  this  where  the 
qualification  process  has  already  reduced  the 
number  of  potential  bidders  to  three. 
Therefore,  given  the  language  and  purpose  of 
the  statute,  exemption  (h)  cannot  be  used  to 
excuse  the  requested  qualification  data  from 
mandatory  disclosure. 
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SPR  88/31 
ISSUE: 


HELD: 


RATIONALE 


Whether  minutes  of  an  executive  session  held 
to  consider  the  discipline  of  a  public 
employee  are  public  record  where  the 
employee's  name  and  allegations  against  him 
have  previously  been  mentioned  in  open 
session . 

The  Open  Meeting  Law,  operating  through  the 
statutory  exemption,  provides  a  basis  for 
withholding  those  portions  of  the  executive 
session  minutes  which  reflect  a  discussion  of 
any  undisclosed  allegations  of  official 
misconduct  or  other  personnel  information  of 
a  personal  nature. 

Exception  two  to  the  open  meeting  requirement 
of  the  Open  Meeting  Law  permits  a 
governmental  body  to  meet  in  executive 
session  to  consider  the  discipline  of  a 
public  employee.     G.  L.  c.   39,   §23B(2)  (1986 
ed.).     The  purpose  of  this  provision  is  to 
protect  the  privacy  interests  of  the 
individual  who  is  the  subject  of  the 
executive  session.     Accordingly,  executive 
session  minutes  can  be  withheld  as  long  as 
their  disclosure  would  result  in  an  invasion 
of  the  subject's  privacy  interests. 
Therefore,  a  privacy  exemption  analysis  is 
necessary  to  determine  whether  disclosure  is 
proper . 
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Exemption  (c)  excuses  from  disclosure  all 
personnel  information  pertaining  to  the 
subject  which  is  of  a  personal  nature. 
Information  of  a  personal  nature  would 
ordinarily  include  the  discussion  of 
allegations  of  misconduct  and  the  possible 
discipline  of  a  public  employee.  Disclosure 
of  previously  publicized  information  cannot, 
however,  result  in  an  invasion  of  privacy. 
See  Pottle  v.  School  Committee  of  Braintree, 
395  Mass.  861,  866   (1985)   (availability  of 
substantially  the  same  information  elsewhere 
naturally  weakens  a  claim  for  application  of 
the  privacy  exemption).  Consequently, 
release  of  those  portions  of  the  executive 
session  minutes  which  reflect  information 
previously  publicized  in  open  session  would 
not  defeat  the  purpose  for  which  the  session 
was  called.     Therefore,  only  those  portions 
of  the  minutes  which  indicate  discussions  of 
personnel  matters  of  a  personal  nature  and 
allegations  of  misconduct  which  have  not 
otherwise  been  publicized  may  be  withheld  on 
the  basis  of  the  Open  Meeting  Law  operating 
through  the  statutory  exemption. 

SPR  88/66 

ISSUE:  Whether  statements  of  candidacy  for  upcoming 

municipal  elections  are  public  records 
subject  to  the  mandatory  disclosure  provision 
of  the  Public  Records  Law. 

HELD;  All  such  statements  of  candidacy,  whether 

from  incumbents  or  challengers,  or  from  those 
seeking  to  fill  vacancies,  are  public  records. 
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RATIONALE:       Information  which  relates  to  an  indent  if iable 
individual  may  be  exempt  from  disclosure  under 
the  privacy  exemption.     This  exemption  only 
applies  where  the  privacy  interest  of  the 
record  subject  outweighs  the  public  interest 
in  disclosure.     Attorney  General  v.  Collector 
of  Lynn,   377  Mass.   151,   156  (1979). 
Statements  of  candidacy  do  not  reveal 
"intimate  details  of  a  highly  personal 
nature,"  a  prerequisite  for  application  of  the 
privacy  exemption.     Attorney  General  v. 
Assistant  Commissioner  of  the  Real  Property 
Department  of  Boston,  380  Mass.  623,  625 
(1980).     Moreover,  there  is  a  strong  public 
interest  in  seeing  that  the  electoral  process 
is  run  efficiently  and  fairly.     Opinion  of  the 
Justices  to  the  House  of  Representatives,   36  8 
Mass.  819,  822-823   (1975).     Consequently,  the 
minimal  privacy  invasion  caused  by  the 
disclosure  of  statements  of  candidacy  does  not 
outweigh  the  strong  public  interest  which 
would  be  served  by  disclosure. 

SPR  88/154 

ISSUE:  Whether  exemption  (b)  and  exemption  (f) 

provide  any  basis  to  withhold  daily  inspection 
reports  of  a  school  district's  security 
department . 

HELD:  The  security  reports  are  public  records 

subject  to  mandatory  disclosure  upon  deletion 
of  data  which  falls  within  exemption  (t  ■  and 
exemption  ( f )  . 

RATIONALE:       Portions  of  the  reports  contain  data  which 
reveals  patrolling  schedules  and  general 
security  procedures.     Such  information  is 
protected  from  disclosure  by  exemption  (b)  to 
the  extent  that  it  relates  solely  to  internal 
practices  of  the  security  department  and  its 
disclosure  would  impede  the  proper  performance 
of  the  department. 
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Portions  of  the  reports  also  contain 
references  to  names  and  identifying 
information  concerning  individuals  suspected 
of  criminal  activity  and  individuals  who  have 
voluntarily  provided  information  to  the 
department.     The  identities  of  individuals 
who  are  subjects  of  on-going  investigations 
are  exempt  by  virtue  of  exemption  (f).  This 
_         exemption  also  protects  the  identities  of 
individuals  who  have  voluntarily  provided 
information,  regardless  of  whether  the 
investigation  is  on-going  or  completed. 
Remaining  portions  of  the  report  are  subject 
to  mandatory  disclosure  upon  the  deletion  of 
exempt  data.     Globe  Newspaper  Company  v. 
Boston  Retirement  Board,   388  Mass.  427,  438 
(1983) . 

SPR  88/236 

ISSUE:  Whether  statutory  "street  lists"  must  be 

provided  in  magnetic  tape  form. 

HELD:  All  public  record  information  on  "street 

lists"  must  be  provided  for  a  reasonable  fee 
in  any  format  available. 

RATIONALE:       Information  contained  on  street  lists  which 
is  statutorily  mandated  is  public  record. 
G.  L.  c.  51,  §§4,  6  and  7   (1986  ed . ) . 
Consequently,   it  must  be  provided  upon 
request  regardless  of  its  physical  form.  A 
request  for  street  list  information  stored  on 
magnetic  tape  made  directly  from  the  chairman 
of  a  local  political  committee  may  be  subject 
to  a  fee  established  by  the  Secretary  of 
State.     G.  L.  c.  51,   §7   (1986  ed);  950  C.M.R. 
32.06(6).     However,  any  other  individual  or 
group  requesting  street  list  information  in 
magnetic  tape  form  may  be  subject  to  a  charge 
in  the  amount  of  the  actual  cost  to  the 
municipality  for  the  tape  duplication.  See 
950  C.M.R.  32.06(l)(f)   (for  copies  of  public 
records  not  susceptible  to  ordinary  means  of 
reproduction,  the  actual  cost  incurred  in 
providing  a  copy  may  be  assessed). 
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SPR  88/307 
ISSUE: 

HELD: 

RATIONALE: 


SPR  88/355 
ISSUE: 

HELD: 


Whether  photographs  collected  by  a  district 
attorney's  office  as  evidence  in  a  criminal 
prosecution  are  public  records. 

The  photographs  are  public  records  subject  to 
the  mandatory  disclosure  provision  of  the 
Public  Records  Law. 

As  records  generated  pursuant  to  a  criminal 
investigation,  the  photographs  may  be 
withheld  under  exemption  (f),  the 
investigatory  exemption,  upon  demonstration 
that  their  disclosure  would  prejudice 
effective  law  enforcement.     Since  the 
defendants  have  had  full  opportunity  to 
examine  the  photographs,   it  is  unlikely  that 
their  disclosure  to  the  general  public  would 
prejudice  efforts  to  prosecute  these 
individuals.     Although  the  record  custodian 
contends  that  disclosure  may  result  in 
pre-trial  prejudice,  this  line  of  argument  is 
speculative  and  not  supported  by  the  evidence. 


Whether  minutes  of  meetings  held  under  the 
executive  session  provision  of  the  Open 
Meeting  Law  are  public  records  subject  to  the 
mandatory  disclosure  provision  of  the  Public 
Records  Law. 

Minutes  of  executive  session'^  may  be  withheld 
on  the  basis  of  the  Open  Meeting  Law 
operating  through  exemption  (a),  the 
statutory  exemption,  as  long  as  their 
disclosure  will  defeat  the  lawful  purpose  for 
which  the  sessions  were  called. 
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RATIONALE:      The  statutory  exceptions  to  the  open  meeting 
requirement  of  the  Open  Meeting  Law  provide 
eight  instances  in  which  a  deliberative 
governmental  body  may  hold  a  meeting  in 
executive  session.     G.  L.  c.  39,  §23B  (1-8) 
(1986  ed .  ) .     The  minutes  of  an  executive 
session  may  remain  secret  until  such  time  as 
their  disclosure  no  longer  defeats  the  lawful 
purpose  for  which  the  meeting  was  called. 
Id .     Therefore,  it  is  necessary  to  examine 
the  purpose  for  which  each  meeting  is  called 
on  a  case  by  case  basis.     Because  the 
exceptions  which  allow  for  meetings  in 
executive  session  complement  the  exemptions 
to  the  Public  Records  Law,  an  analysis  under 
the  corresponding  exemption  is  helpful  in 
ascertaining  whether  disclosure  of  a 
particular  set  of  executive  session  minutes 
will  defeat  the  lawful  purpose  for  which  the 
session  was  called. 

Analysis  under  the  privacy  exemption  is 
generally  applicable  to  minutes  of  sessions 
called  under  exceptions  one,  two,  and  eight. 
Analysis  under  the  investigatory  exemption 
may  also  be  helpful  in  determining  the  public 
record  status  of  these  minutes  as  well  as  the 
minutes  of  sessions  called  pursuant  to 
exception  five.     Exception  three  minutes  are 
generally  subject  to  release  once  their 
disclosure  no  longer  upsets  the  adversarial 
balance  in  litigation  or  no  longer  prejudices 
the  government's  bargaining  position  in 
contract  negotiations.     Exception  four 
minutes  may  be  withheld  until  such  time  as 
their  release  would  no  longer  compromise 
security  measures.     Exception  six  minutes  are 
subject  to  disclosure  once  negotiations 
pursuant  to  the  purchase,  exchange  or  lease 
of  real  property  have  concluded.     The  public 
record  status  of  exception  seven  minutes  is 
governed  by  the  specific  law  or  grant-in-aid 
requirement  under  which  the  meeting  was 
originally  held. 

N.B.     This  determination  provides  an  overview 
of  the  exceptions  to  the  open  meeting 
requirement  of  the  Open  Meeting  Law  and  an 
analysis  of  the  appropriate  exemptions  to  the 
Public  Records  Law. 
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SPR  88/360 


Whether  police  department  records  pertaining 
to  a  motor  vehicle  accident  are  exempt  from 
mandatory  disclosure  by  reason  of  exemptions 
(a),   (c),  or  (f). 

The  motor  vehicle  accident  report  is  a  public 
record  subject  to  disclosure  upon  deletion  of 
Criminal  Offender  Record  Information  (CORI). 
All  other  documents  are  public  records  with 
the  exception  of  the  identities  of  voluntary 
witnesses,     complainants  and  informants, 
which  are  protected  by  the  investigatory 
exemption. 

RATIONALE:      The  Legislature  has  provided  for  the  filing 
of  statutory  motor  vehicle  accident  reports 
(reports)  for  certain  accidents  occurring 
within  the  Commonwealth,     G.  L.  c.  90,  §29 
(1986  ed.).     Prior  to  the  enactment  of  the 
current  definition  of  public  records,  these 
reports  were  public  in  their  entirety.  The 
enacting  legislation  which  inserted  the  new 
definition  of  public  records  provides  that 
the  exemptions  contained  in  the  current 
definition  of  public  records  are  not  to  be 
construed  to  exempt  any  record  which  was 
public  on  the  effective  date  of  the  Act. 
1973  Mass.  Acts  1050,  §6.     Therefore,  this 
enacting  legislation  grandfathered  these 
reports  into  the  current  definition  of  public 
records.     Consequently,  such  reports  are 
public  records  regardless  of  the 
applicability  of  an  exemption  found  in  the 
current  version  of  the  law. 

Portions  of  the  reports  contain  CORI.  CORI 
includes  information  compiled  by  a  criminal 
justice  agency  which  concerns  an  identifiable 
individual  and  relates  to  the  nature  or 
disposition  of  a  criminal  charge  or  arrest. 
G.  L.  c.  6,   §168   (1986  ed.).     The  CORI  Act 
was  enacted  prior  to  the  current  definition 
of  public  records.     1972  Mass.  Acts  805,  §1, 
enacted  as  G.  L.  c.   6,   §§168-178   (  1986  ed .  )  . 
Consequently,  the  nondisclosure  provisions  of 
the  CORI  Act  are  also  incorporated  by  the 
grandfather  provision.     Accordingly,  CORI  may 
be  redacted  from  these  reports  by  virtue  of 
the  statutory  exemption. 


ISSUE: 


HELD: 
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Police  daily  logs  are  public  records  by 
statute.     G.L.c.  41,  §98F   (1986  ed.).  The 
restrictions  of  CORI  do  not  apply  to  police 
logs  and  other  choronologically  maintained 
criminal  records.     G.L.c.  6,   §172   (1986  ed . ) . 

The  police  and  prosecutorial  investigations 
of  the  subject  accident  are  complete. 
Therefore,  the  investigatory  exemption  can 
not  be  used  to  withhold  investigatory 
materials  absent  a  showing  of  prejudice  to 
future  law  enforcement  efforts  which  would 
result  from  the  disclosure  of  confidential 
procedures  or  techniques.    No  such  showing  is 
required,  however,  to  exempt  information 
relating  to  the  identities  of  voluntary 
witnesses  or  complainants. 

Additionally,  exemption  (c),  the  privacy 
exemption,  cannot  apply  to  the  photographs  of 
the  two  identifiable  individuals  who  died  in 
the  accident.     In  the  majority  of 
jurisdictions  which  allow  for  a  common  law 
action  for  invasion  of  privacy,  the  privacy 
interest  is  a  personal  right  which  ceases  at 
death.     Spring  v.  Geriatric  Authority  of 
Holyoke,   395  Mass.  274,  286  n.   10  (1985); 
Restatement  (Second)  of  Torts,   §6521  (1977). 
Moreover,  a  decedent's  estate  lacks  standing 
to  bring  an  action  for  invasion  of  privacy. 
Loft  V.  Fuller,  408  So. 2d  169,  623   (Fla.  App. 
1982).     Consequently,  there  are  no  privacy 
interests  which  invoke  the  protections  of 
exemption  ( c ) . 

SPR  88/374 

ISSUE:  Whether  documents  relating  to  grievance 

procedure  hearings  held  pursuant  to  G.  L.  c. 
31,  §43,  are  public  records  subject  to  the 
mandatory  disclosure  provision  of  the  Public 
Records  Law. 

HELD:  During  the  pendency  of  each  hearing,  related 

documents  are  public  records  unless  the 
privacy  exemption  applies.     Upon  issuance  of 
a  decision  in  the  hearing,  all  records  of  the 
proceedings  are  public. 
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RATIONALE:       G.  L.  c.   31,   §43  allows  hearings  to  be 
conducted  in  private  unless  one  of  the 
parties  requests  a  public  hearing.  However, 
this  statute  does  not  suggest  that  documents 
related  to  a  private  hearing  are  exempt  from 
the  mandatory  disclosure  provision  of  the 
Public  Records  Law.     The  purpose  of  the 
statute  is  merely  to  guarantee  a  party  the 
_         right  to  a  public  hearing.     33  Op.  Att'y  Gen. 
166,  167   (May  25,  1977).     Therefore,  the  fact 
that  a  hearing  is  private  does  not  in  itself 
exempt  related  documents  from  disclosure. 

Exemption  (c)  may  exempt  these  documents  from 
disclosure  during  the  pendency  of  a  hearing 
if  the  documents  contain  personnel 
information  which  is  of  a  personal  nature  and 
relates  to  a  specifically  named  individual. 
Brogan  v.  School  Committee  of  Westport,  401 
Mass.   306,  308   (1987);  Globe  Newspaper 
Company  v.  Boston  Retirement  Board,  388  Mass. 
427,  438  (1983).     Documents  related  to  a 
hearing  contain  personnel  information 
relating  to  specifically  named  individuals. 
However,  the  individuals  are  public 
employees,  who  have  a  diminished  expectation 
of  privacy  in  matters  relating  to  their 
public  employment.     Globe  Newspaper  Company, 
388  Mass.  at  436.     The  personal  nature  of  the 
material  contained  in  the  documents  depends 
on  the  facts  of  each  case.     Therefore,  the 
applicability  of  exemption  (c)  must  be 
analyzed  on  a  case  by  case  basis. 

Upon  issuance  of  a  decision  in  a  hearing,  all 
records  of  the  proceedings  are  public  records 
by  statute.     G.  L.  c.   31,   §70   (1986  ed . )  . 
Records  of  the  proceedings  include 
transcripts,  exhibits  and  reports  of  the 
hearing,  regardless  of  whether  their  content 
might  otherwise  fall  under  the  protection  of 
the  privacy  exemption. 

SPR  88/375 

ISSUE:  Whether  documents  reflecting  that  an 

individual  receives  workers'  compensation  are 
exempt  by  reason  of  exemption  (c),  the 
privacy  exemption. 

HELD:  The  identity  of  a  recipient  of  workers' 

compensation  is  public  record. 
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RATIONALE:       An  individual's  receipt  of  workers' 
compensation  for  over  six  months  was 
previously  exempted  by  statute.     See  G.  L.  c. 
152,   §30D  (1984  ed .  )   (disclosure  of  the  name 
and  address  of  an  individual  who  receives 
workers'   compensation  for  more  than  six 
months  can  result  in  criminal  liability). 
Consequently,  the  identities  of  these 
individuals  were  exempt  by  reason  of 
exemption  (a),  the  statutory  exemption.  In 
1986,  however,  the  Legislature  repealed  this 
confidentiality  provision  when  it  enacted  the 
current  Medical  Malpractice  Bill.     See  1986 
Mass.  Acts  682,  §28  (repealing  sections 
thirty-B  to  thirty-D  of  G.  L.  c.  152). 

The  legislative  repeal  of  G.  L.  c.  152,  §30D 
(1984  ed . )   indicates  the  intent  of  the 
Legislature  that  an  individual's  receipt  of 
workers'  compensation  is  no  longer  to  be 
considered  a  fact  of  a  personal  nature. 
Therefore,  the  identities  of  workers' 
compensation  recipients  do  not  fall  within 
the  protection  of  either  exemption  (a)  or  the 
privacy  exemption,  which  protects  only 
information  of  a  personal  nature.  Globe 
Newspaper  Company  v.  Boston  Retirement  Board, 
388  Mass.  427  at  438  (1983). 

SPR  88/388 

ISSUE:  Whether  the  Consumer  Protection  Act  or  the 

statutory  right  to  privacy  operate  through 
exemption  (a),  the  statutory  exemption,  to 
withhold  access  to  outstanding  water,  sewer 
and  ambulance  bills  in  the  custody  of  a 
municipal  Tax  Collector. 

HELD:  Neither  of  the  cited  provisions  operates  to 

restrict  access  to  the  outstanding  bills 
which,  as  part  of  the  books  of  the  Tax 
Collector,  are  public  records  by  statute. 
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RATIONALE:      The  books  of  a  municipal  Tax  Collector  are 
public  records  by  statute.     G.  L.  c.  60,  §8 
(1986  ed.).     The  specific  provision  of  the 
Tax  Collector  statute  can  not  be  superseded 
by  the  Consumer  Protection  Act.     See  G.  L.  c. 
93  and  93A  (1986  ed.)    (provision  restricting 
a  creditor's  publication  of  a  debt  as  an 
unfair  debt  collection  practice).     When  in 
conflict  with  a  statute  of  specific 
application,  a  statute  of  general  application 
must  give  way  to  the  specific  statute.  Grass 
V.  Catamount  Development  Corp.,  396  Mass. 
551,  554   (1983).     Therefore,  the  Consumer 
Protection  Act  does  not  operate  through  the 
statutory  exemption  to  withhold  disclosure  of 
outstanding  bills  which  are  contained  in  the 
books  of  the  Tax  Collector. 

The  statutory  right  to  privacy  is  more 
restrictive  than  the  privacy  exemption 
contained  in  the  Public  Records  Law.  Compare 
G.  L.  c.   214,   §1B  (1986  ed . )  with  G.  L.  c.  4, 
§7(c)   (1986  ed.);  Attorney  General  v.  School 
Committee  of  Northampton,   375  Mass.  127,  132 
(1978).     Consequently,  analysis  under  the 
privacy  exemption,  which  offers  a  standard 
more  favorable  to  disclosure,  need  only  be 
addressed.     Under  the  privacy  exemption,  the 
public  interest  in  release  of  delinquent 
taxpayer  lists  and  the  Tax  Collector's  books 
outweighs  the  individual's  privacy  interest. 
Attorney  General  v.  Collector  of  Lynn,  377 
Mass.  151,  157   (1979).     Therefore,  the 
outstanding  bills  in  question  cannot  be 
withheld  under  the  privacy  exemption. 

SPR  88/391 

ISSUE:  Whether  exemption  (c),  the  privacy  exemption, 

exempts  from  mandatory  disclosure  the  names 
of  recipients  of  service  awards  which  grant  a 
salary  increase  to  public  university 
employees . 

HELD:  The  privacy  exemption  does  not  exempt  the 

names  of  the  recipients  from  mandatory 
disclosure . 


15 


RATIONALE: 


The  privacy  exemption  protects  personnel 
information  which  is  of  a  personal  nature. 
Evaluations  are  exempt  on  this  basis  as  they 
are  personnel  information  of  a  personal  and 
volatile  nature.     Connolly  v.  Bromery^  15 
Mass.  App.  Ct.   681,  684   (1983).  Service 
awards,  however,  are  not  evaluations.  Since 
service  awards  have  more  to  do  with  salary 
increases  than  work  performance,  they 
constitute  an  element  of  payroll  records. 
Payroll  records  of  public  employees  are 
public  records.     Hastings  &  Sons  Publishing 
Company  v.  City  Treasurer  of  Lynn,  374  Mass. 
812,  818   (1978);  Pottle  v.  School  Committee 
of  Braintree,  395  Mass.   861,   866  (1985). 
Moreover,  the  identities  of  award  recipients 
can  be  gleaned  from  an  examination  of  payroll 
records.     Therefore,  monetary  information 
concerning  the  identities  of  recipients  of 
service  awards  is  not  of  a  sufficiently 
personal  nature  to  warrant  the  application  of 
the  privacy  exemption. 


SPR  88/407 
ISSUE: 


Whether  civilian  complaint  records  are  public 
records  subject  to  mandatory  disclosure. 


HELD: 


Portions  of  civilian  complaint  records  may  be 
exempt  from  mandatory  disclosure  by  reason  of 
exemptions  (c)  and  (f)  and  the  Criminal 
Offender  Record  Information  (CORI)  Act, 
operating  through  exemption  (a). 


RATIONALE: 


Personnel  information  which  is  of  a  personal 
nature  and  relates  to  a  specifically  named 
individual  is  absolutely  exempt  by  reason  of 
exemption  (c),  the  privacy  exemption.  Brogan 
V.  School  Committee  of  Westport,  401  Mass. 
306,   308   (1987);  Globe  Newspaper  Company,  388 
Mass.  427,  438   (1983).     As  public  officials, 
the  subjects  of  civilian  complaints  have  a 
diminished  expectation  of  privacy  in  matters 
relating  to  their  public  employment. 
Consequently,  personnel  information  in  the 
civilian  complaints  file  which  pertains  to  a 
public  employee  is  of  a  personal  nature  only 
when  disclosure  of  such  information  would  harm 
the  subject  if  disclosed. 
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Materials  not  unfavorable  to  the  subject 
naturally  weaken  a  claim  for  the  application 
of  the  privacy  exemption.     Thus,  materials 
pertinent  to  investigations  resulting  in 
exoneration  generally  do  not  contain 
information  which  is  of  a  sufficiently 
personal  nature  to  warrant  application  of  the 
privacy  exemption.     However,  disclosure  of 
information  regarding  investigations  which 
result  in  discipline  of  the  subject  may  meet 
the  harm  the  subject  test.     Reports  of 
civilian  complaints  which  result  in  discipline 
of  the  subject  officer  eventually  become 
public  records  upon  appeal  by  the  disciplined 
officer  to  the  Civil  Service  Commission 
(Commission)  and  the  Commission's  issuance  of 
a  final  determination.     See  G.  L.  c.  31,  §70 
(1986  ed . )   (records  of  the  Commission  are  open 
to  public  inspection). 

Facts  which  do  not  paint  the  subject  in  a 
garish  color  naturally  do  not  weaken  an 
argument  for  invocation  of  the  privacy 
exemption.     Reinstein  v.  Police  Commissioner 
of  Boston,   378  Mass.  281,  293  (1979). 
Similarly,  if  the  same  information  is  readily 
available  from  other  public  sources,  such  as 
meeting  minutes  or  newspaper  accounts,  a  case 
for  application  of  the  privacy  exemption  is 
weakened.     Pottle  v.  School  Committee  of 
Braintree,  395  Mass.  861,  866  (1985). 
Consequently,  determinations  can  only  be  made 
on  a  case  by  case  basis.  Additionally, 
except  in  those  cases  where  a  request  is  made 
for  the  complaint  records  of  a  named 
individual,  such  records  lose  their  exempt 
status  under  the  privacy  exemption  upon  the 
deletion  of  all  identifying  details.  See 
Globe  Newspaper  Company,   388  Mass.  at  438 
(identifying  details  consist  of  information 
which  creates  a  grave  risk  of  direct  or 
indirect  association  of  an  individual  with 
exempt  data  in  the  eyes  of  the  public  and 
those  who  are  familiar  with  him). 
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Investigative  materials  contained  in  the 
complaint  files  may  be  withheld  on  the  basis 
of  exemption  (f),  the  investigatory 
exemption,   if  they  contain  information 
concerning  investigative  techniques, 
procedures,  or  sources  of  information  the 
disclosure  of  which  would  prejudice  on-going 
or  future  investigative  or  law  enforcement 
efforts.     Bougas  v.  Chief  of  Police  of 
Lexington,  371  Mass.  59,  62   (1976).  This 
exemption  is  also  intended  to  allow 
investigating  officials  to  provide  an 
assurance  of  confidentiality  to  private 
citizens  so  that  they  will  speak  openly  about 
matters  under  investigation.  16. 
Consequently,  there  is  no  need  to  demonstrate 
a  prejudice  to  an  ongoing  investigation  to 
withhold  witness  identities.     Also,  the  fact 
that  a  complainant's  identity  has  been 
publicized  does  not  necessarily  alter  the 
application  of  the  investigatory  exemption. 
See  id .   (the  limited  publication  of  exempt 
investigatory  information  does  not  destroy 
exempt  status  of  such  information). 

CORI  is  records  and  data  in  any  communicable 
form  compiled  by  a  criminal  justice  agency 
which  concern  an  identifiable  individual  and 
relate  to  the  nature  or  disposition  of  a 
criminal  charge,  an  arrest,  a  pre-trial 
proceeding,  or  other  judicial  proceedings. 
G.  L.  c.   6,   §167   (1986  ed . ) .     CORI  is  exempt 
from  mandatory  disclosure  by  this  statute 
operating  through  the  statutory  exemption. 
By  definition,  CORI  only  applies  to 
identifiable  individuals.     Consequently,  once 
the  nature  of  the  charge  or  any  details  which 
identify  the  individuals  to  whom  the  charges 
relate  are  deleted,  the  record  loses  its  CORI 
status . 
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SPR  88/434 


ISSUE:  Whether  a  public  employee's  working  notes  are 

subject  to  the  mandatory  disclosure  provision 
of  the  Public  Records  Law. 

HELD:  Exemption  (e)  allows  a  public  employee  to 

withhold  working  notes  providing  such  notes 
or  other  materials  are  personal  to  him  and 
are  not  maintained  as  part  of  the  permanent 
files  of  a  governmental  unit. 

RATIONALE:      The  language  of  the  exemption  necessarily 

implies  that  it  may  not  be  used  to  withhold 
materials  which  are  intended  for  preservation 
or  communication.     The  first  criterion  of  the 
exemption  limits  its  application  to  records 
which  are  work  related  but  can  be 
characterized  as  "personal"  to  an  employee. 
Examples  of  such  materials  include  notes 
created  to  refresh  an  employee's  memory  of  a 
work  related  activity  and  notes  created  by  an 
employee  to  assist  him  in  preparing  reports 
for  other  employees  or  the  files  of  a 
governmental  unit.     Notes  which  have  been 
shared  with  someone  else,  however,  cannot  be 
"personal"  to  their  creator.  Therefore, 
exemption  (e)  does  not  apply  to  materials 
which  are  shared  with  others. 

The  second  criterion  of  this  exemption 
requires  that  exempt  materials  may  not  be 
kept  in  a  government  file.     For  purposes  of 
the  exemption,  "files  of  a  governmental  unit" 
is  construed  to  encompass  only  those  files 
which  are  not  transient  in  nature.  Working 
files  which  are  destroyed  upon  completion  of 
the  purposes  for  which  they  were  created  lack 
the  permanent  nature  necessary  to  be 
considered  government  files.  Consequently, 
transient  materials  contained  in  working 
files  may  qualify  for  application  of 
exemption  ( e ) . 
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SPR  88/478 
ISSUE: 

HELD: 

RATIONALE: 


SPR  88/480 
ISSUE: 

HELD: 


Whether  the  names,  addresses,  salaries, 
education  and  experience  of  public  employees 
are  exempt  from  mandatory  disclosure  by 
reason  of  exemption  (c),  the  privacy 
exemption . 

The  names,  addresses,  and  salaries  of  public 
employees  are  public  record;  however,  some 
information  pertaining  to  the  education  and 
experience  of  public  employees  may  fall  under 
the  protection  of  the  privacy  exemption. 

Public  employees  have  a  diminished 
expectation  of  privacy  in  matters  relating  to 
their  public  employment.     Consequently,  a 
public  employee's  name,  home  address,  and 
payroll  records,  including  base  salary  and 
overtime  wages,  are  not  of  a  sufficiently 
personal  nature  to  warrant  application  of  the 
privacy  exemption.     Pottle  v.  School 
Committee  of  Braintree,   395  Mass.  861,  866 
(1985);  Hastings  &  Sons  Publishing  Company, 
374  Mass.  at  818,  821.     A  public  employee's 
education,  employment  history,  academic 
achievements  and  qualifications  are  also 
public  record.     Educational  credentials  which 
are  public  include  schools  attended,  areas  of 
study,  degrees  received,  and  the  receipt  of 
awards  and  honors. 

Employment  and  educational  information 
pertaining  to  a  public  employee  which  is 
subjective  or  evaluative  in  nature  falls 
within  the  privacy  exemption,  however. 
Connolly  v.  Bromery,  15  Mass.  App.  Ct.  661, 
664   (1983).     Examples  of  such  exempt 
information  include  performance  evaluations, 
scores  received  in  promotional  exams,  and 
school  transcripts  containing  specific 
courses  taken,  grades,  grade  point  average, 
and  class  rank. 


Whether  lists  of  teachers  showing  names, 
maiden  names  and  social  security  numbers  are 
public  records. 

Maiden  names  and  social  security  numbers  are 
exempt  from  disclosure  by  reason  of  exemption 
(c),   the  privacy  exemption. 
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RATIONALE:      Personnel  information  which  relates  to  a 
specific  individual  and  is  of  a  "personal 
nature"  is  exempt  from  disclosure  by  reason 
of  the  privacy  exemption.     Brogan  v.  School 
Committee  of  Westport,  401  Mass.   306,  308 
(1987).     Social  security  numbers  are 
universal  identifiers  which  are  used  to  gain 
access  to  files  of  personal  information. 
Accordingly,  one's  social  security  number  is 
personal  in  nature.     Swisher  v.  Department  of 
the  Air  Force,  495  F.Supp.   337,  340  (1980). 
Also,  disclosure  of  a  maiden  name  per  se 
reveals  the  fact  that  an  individual  is  or  has 
been  married.     An  individual's  marital  status 
is  an  "intimate  detail"  of  a  "highly 
personal"  nature.     Attorney  General  v. 
Assistant  Commissioner  of  the  Real  Property 
Department  of  Boston,  380  Mass.  623,  625 
(1980).     Therefore,  both  social  security 
numbers  and  maiden  names  are  of  a 
sufficiently  personal  nature  to  be  exempt 
from  disclosure. 


SPR  88/484 


ISSUE:  Whether  a  record  custodian  must  segregate  a 

computerized  data  base  to  narrow  its  response 
to  the  specific  information  requested  under 
the  Public  Records  Law. 


HELD:  A  record  custodian  is  under  no  obligation  to 

segregate  computerized  records  either 
manually  or  by  a  specifically  created 
computer  program  to  provide  selected 
information  in  response  to  a  public  record 
request . 

RATIONALE:       A  record  custodian's  duty  to  comply  with 

requests  extends  only  to  records  that  are  in 
existence.     G.  L.  c.  4,   §7(26)    (1986  ed.). 
Where  the  information  requested  is  in 
computerized  records  which  also  contain  other 
non-requested  public  information,  the 
custodian  may  respond  by  providing  those 
records  in  their  entirety.     There  is  no  duty 
to  eliminate  non-requested  public  information 
from  a  response  if  the  custodian  does  not 
have  an  existing  program  which  can  perform 
this  task. 
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